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| 1/ Presentation of the conference

Context of the conference

The European Commission has recently highlighted rtile of national courts in the
implementation of Community law by adopting its commication of the 8 of September 2007
( COM 2007-502 final). The Commission is working @mommunication specific to the role of
national courts in the implementation of Commuueityironment law.

The Environment Directorate-General (DG Env) isaned by the implantation of
Community law in the Member States, particularly te new ones. Indeed, it is in the
environmental field that the Commission has thetropen infringement cases.

The Commission would like to develop a cooperapoogram with national courts in
2008. This program should result, in 2009, in irainseminars for judges and workshops
between judges from different countries in ordedéepen the mutual knowledge of work habits.

The National Council of Bars (CNB) wanted to orga&nia seminar for lawyers
concerning Community environment law. It hence goirthe Commission project. The French
Council of State and th&ssociation of the Councils of State and Supremmitrative Jurisdictions
of the European Union showed their interest in dbeference “The Judge in Europe and Community
Environment Law” that deepens translational judidialogue.

Key questions

The environment issue concerns several actoressttcal authorities, industrial firms,
lawyers specialized in environment law, environmemiGOs... How do national courts
implement and enforce Community environment lava iBuropean landscape marked by strong
law traditions? How can the implementation of Comityuenvironment law be improved?

The conference theme covers several issues:

- the implementation of the Aarhus Convention ooess to justice in environmental
matters

- protection of nature and remedying of environrakndamage with the
implementation of the environmental liability ditee

- the courts’ power on environmental decisionspanticular within the scope of the
Natura 2000 directive

2/69

October 9-10, Centre de conférences internationales, 5 avenue des Portugais, 75016 Paris




The Judge in Europe and Community Environment Law

- judges’ training needs and dialogue with all iatted parties.
Objectives of the conference

The conference “The Judge in Europe and Communityirenment Law” offers the
occasion to gather judges, lawyers, civil servamd individuals so that they can share their
experiences and understand how Community envirohtaenis interpreted and implemented in
the different Member States.

The conference will also highlight the key role thie administrative judge and the
diversity of its missions concerning environmendr fhstance, the French Council of State is
judge, legal advisor of the Government, carriesstutlies and follows enforcement of courts’
decisions.

The debates will show the judge’'s concern over odiaé with other actors of
environment law, notably the European Parliamemceming the production of rules, local
authorities, real estate professionals or enviroimi&aw professional concerning the
implementation of the rule.

Finally, the conference aims at identifying impaottéghemes for the training program in
Community environment law and for transnational rtc®ulialogue. The conference’s content
could be used as a basis to develop trainingsas 2009.

| 2/ Conference organizers and partners

Organizers:
The Council of State: legal advisor of the governmmg and supreme administrative judge.

1lig ﬂﬁ The Council of State has two main function: an sadry function and a judicial one.

CONSEIL D*ETAT The Council of State is the legal advisor of tlk@ernment. It studies afirojets

de loi (government's billslprdonnancegGovernment’s orders) ardécrets en Conseil
d’Etat (decree of the Council of State) before they arg gethe Council of Ministers.
The Council of State expresses its opinion reggrthe legal regularity and the form of
the text and whether or not there is a reason ¥sadgainst it. The Government can
ask any legal or administrative question to the ri@édwf State. The Council of State
tells the Government which European text propodakd with legislative matters and
must hence be transmitted to Parliament.

Each year the Council of State submits to the Beesiof the Repulic a public
report that suggests to the Government reformsha legislative, regulatory or
administrative fields.

The Council of State is the highest administrateairt. It judges in particular
litigation between administration and individualfie Council of State is theassation
court for lower administrative courts and specediadministrative courts. The Council
of State is the first and last instance judge &mourses against decrees and decisions
by some committees, and for regional and europksti@ns. It is the appeal judge for
litigation concerning local and district elections.

Concerning environment, the Litigation Section e Council of State registered
102 new cases in 2007 and judges 100 casesPulihkc Workssection advises the
Government on text dealing with environment. FPublic WorksSection reviewed 258
texts in 2007, a great deal of them concerned waitta, reservations, protected sites...
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DG Environment (DG ENV) : a key actor of Community environment law

Environment law includes roughly 200 directive®uaiba great number of realms, from
the very local level with waste treatment for imsta, to the most global level with climate
change.

European Commission

Environment law, relatively new, raises speciisues from the judges’ point of view.
They face the difficulty of balancing opposing m&gts (environmental protection and socio-
economic interests), the complexity of some medmasi(Stock exchange of CO2 quotas

DG Env’s mission statement is “protecting, presagvand improving the environment
for present and future generations, and promotingtainable development”. DG Env has
defined four main objectives:

- to ensure &igh level of environmental protection taking into account the diversity of
situations in the various regions of the Community

- to contribute t@ high level of quality of life and well-beingfor citizens

- to strengthemmeasures at international leveto deal with regional, international or
global environmental problems

- to promote and support thiemplementation of environment legislation and the
integration of environmental protection requirements into atther European policies
and activities.

To carry out its mission, DG Env has rougf0 agents Almost half of them are working on
implementation of environment policy and legislati®@G Env's budget comes 8#6 million
euros in 2008. The number of open infringementsaseomplaints has been recently reduced
(687 open cases of infringement of environmengiklation at the end of 2006).

Lawyers and Europe is anad hocorganism created for the French Presidency of the
European Union. This informal structure gathers Naional Council of Bars (CNB), the
“ Conference of the Bar Chairpersons and the Paris IBavyers and Europe organizes ten
conferences, notably with the ministries of Justiok Defence or the National School of
Administration (ENA).
The National Council of Bars (CNB)represents the lawyers towards the French authgyiti
international organisations and other lawyers aatons abroad. It also contributes to the
harmonization of professional standards.
The CNB is also in charge of collecting and diviglup the financing of education and training
for the profession. The CNB harmonizes traininggpams, coordinates training centres and
sets up the conditions under which specializategrees can be obtained.

Partners:

The Association of the Councils of State and SupreenAdministrative Jurisdictions of the
European Union is composed of the ECJ and the Councils of Stategher Supreme
administrative jurisdiction of each of the membefdshe European Union. The administrative
court of Croatia and the Council of State of Turkike part in this forum as observers. The
Association of the Councils of State agsOCiation promotes exchanges of views and exmperieon matters concerning the
and Supreme Administrative . . . . . . . . .
wrisdictions of the EU. inpa jUrisprudence, organisation and functioning of miembers in the performance, particularly
with regard to EU law.
Besides studies and colloquia, the associatedbange of the publishing of a newsletter and of

a databank.
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The European Union forum of judges for the environnent, created in 2004, seeks to
promote the enforcement of national, European artdrniational environmental law by

contributing to a better knowledge by judges ofiemmental law, by exchanging judicial

decisions and by sharing experience in the aré@ioing in environmental law.

In the wake of the United Nations Program for the/iEbonment, the Forum, by organizing

conferences, intends to foster the knowledge ofirenmental law and the sharing of

experience on judicial training in Community envingental law. The 2005 conference dealt
with “European Waste Law, Theory and Practise”, 2086 one with “Impact of Natura 2000

on environment licensing” and the 2007 conferenees wntitled “Criminal Enforcement of

Environment Law”.

The Association of European Administrative JudgesAEAJ) seeks to advance legal redress
of individuals vis-a-vis public authority in Europ@d to promote the legality of administrative
acts. Besides promoting the professional inter@sésiministrative judges, the AEAJ intends to
broaden the knowledge of legal redress in admnatige matters among administrative judges
in Europe (both the EU and the Council of Europediganizing meetings and seminars.

The Beaulieu-sur-mer 2006 seminar for instance tde&th “Primacy of EU Law for
Administraive Judge” and the Wirzburg 2007 semimiéin “Independence and Efficiency of
Administraive Justice”. The AEAJ has also a work@yigup on environment.

The French Society of Environment Law (SFDE) created in 1974, gathers the french
community of environment lawyers in an associatina scientific nature. By organizing
conferences and seminars, the SFDE fosters reseatidevelops information concerning
environment law.

In collaboration with NGOs and national, internaaband EU institutions, the SFDE studies
positive law and reform projects planned by eitherParliament of the Government.

The SFDE also publishes five times a yearRleeue juridique de I'environnemenhich is the
oldest French environmental law review. TRéEis published with the support of the National
centre for scientific research (CNRS) and the Emmiental Law Centre of the Robert
Schuman University of Strasbourg.

NB: TheRevue juridique de I'environnemewill publish a special issue including the speeches
and debates of the conferenéesubscription form is available at the entrance.

5/69

October 9-10, Centre de conférences internationales, 5 avenue des Portugais, 75016 Paris




The Judge in Europe and Community Environment Law

| 3/ Conference program

Thursday, 9th October 2008

Mr. Jean Marc Sauvé Vice-president of the Council of State (France)
Mrs. Claire-Francoise Durand, Director-general of the Legal Service - Europ€ammission
Mr. Christian Charriere-Bournazel , Chairman of the Paris Bar Association (France)

11 : 15 — Access to justice in environmental matter

Presidency : Mrs Corinne Lepage Lawyer at the Paris Bar Association, former Fhrenc
Environment Minister

Speakers:

Mr. Charles Pirotte, European Commission, DG Environment

Mr. Jerzy Jendroska, Professeur of public law (Poland)

Mr. Werner Heermann, Vice-president of the administrative court of \&tiuirg (Germany)
Mr. Arnaud Gossement Lawyer at the Paris Bar Association (France)

13 : 00 — Lunch

14 : 30 — The new system of prevention and remedyrby the court of

environmental damage
Presidency: Prof. Maria Lee, Professor of Law at University College London ifgd-
Kingdom)
Speakers :
Mr. Julio Garcia Burgues, Head of unit, European Commission, DG Environment
Mr. Jan Passer Judge at the supreme administrative court (CRagublic)
Mr. Jean-Nicolas Clément Lawyer at the Paris Bar Association (France)
Mr. Thomas Alge, Head of the « environment law » unit, Coordioatffice of Austrian
Environmental organizations (Austria)

16 : 15 — Synthesis of the day

Mme Dominique Guihal, Judge at the Council of State (France)

Friday, 10th October 2008

9 : 00 — Extent of courts’ review powers in the Meler States

Presidency: Mr. Georges Ravarani President of the administrative court of Luxemigou
(Luxembourg)

Speakers:

Mr. Joseph Micallef, Judge at the appeal court of Malta (Malta)

Mr. Jan Eklund, Judge at the administrative court of Vasaa (Fihla

Mr. Ryszard Mikosz, Professor of public law (Poland)

Mr. Yann Aguila, State councillor (France)
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10 : 45 — A court’s review power in action : projetcarried out on a Natura

2000 site (comparative stud
Presidency :Mr. Luc Lavrysen, Judge at the Belgian constitutional court, Pesiaf the EU
Forum of judges for the environment (UEFJE), Prade®f Law at Ghent University (Belgium)
Speakers:
Mrs Renate Philipp, Judge at the Federal Administrative court of Genn(Germany)
Mrs Marie-Claude Blin, Deputy head of unit, European Commission, DG Emvhent
Mr. Jean-Claude Bonichot State councillor, judge at the European coujtistice (France)
Mr. Carlos de Miguel Perales Lawyer at Uria & Menéndez, Professor of Law (Bpai

12 : 30 — Lunch

14 : 00 — Conclusion on cooperation between courits Europe and training

requirements
Presidency :Mrs Pia Bucella, Director of communication, governance and civdtpction at
the European Commission, DG Environment
Speakers :
Mr. Xavier Delcros, Director of continuing education at the Paris kool (France)
Mr. Wolfgang Heusel, Director of the Academy of European Law-ERA (Gany)
Mrs Mary Sancy, Professor of environment law in Geneva (Switzet)a

15 : 30 — Closing session

M. Hubert Haenel, President of the Senate’s delegation for the Ewmopénion
Mr. Vassilios Skouris, President of the European Court of Justice (&eec
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Jean-Marc SAUVE

Claire-Francgoise
DURAND

Christian
CHARRIERE-
BOURNAZEL

Opening session : Jean-Marc Sauveé, Claire-Francoi€durand and Christian

October 9-10,

Charriere-Bournazel

Vice-president of the Council of State (France)

Jean-Marc Sauvé graduated from the Political Seielmstitute in Paris
(Sciences-Po) and attended the National School dshiAistration (ENA).
He started his career at the French Council aieSta1977. He worked as
legal advisor for Maurice Faure and Robert Badjnteinisters of Justice,
from 1981 to 1983.

He was director of the administration and equipmanthe ministry of
Justice from 1983 to 1988, then director of ledgédies at the ministry of
Interior from 1988 to 1994 before becoming prefadt the Aisne
département.

Jean-Marc Sauvé became Counsellor of State anet8sciGeneral of the
Government.

Since the % of October 2006, he is the vice-president of theril of State.

Director-General of the Legal Service at the Europan Commission

After graduating from Sciences-Po (Public servit@68), Claire-Francoise
Durant obtained a Master of Law (LLM) at Yale in708and became doctor
in law in 1978.

Claire-Francoise Durand joined the Commission iA3L8s administrator in
the DG “Competition”. In 1982, she joined the Legarvice. She was
successively assistant to the Director-Generaledbar for institutional
affairs, Director for the internal market and thevieonment, then Deputy
Director-General of the Legal service.

Since 2008, Claire-Francoise Durand is Director&3ah of the Legal
Service of the Commission.

Chairman of the Paris Bar Association

Christian Charriere-Bournazel is the holder of astgmaduate diploma
specializing in literary, artistic and industriabperty as well as of a master’'s
degree in classical literature at the SorbonneisHawyer at the Paris Bar
since 1973 and Chairman of the Paris Bar Assodciaiioce the Lof January
2008. He was first secretary of the “young lawy@asference” in 1975.

Currently working at August & Debouzy, Christian a&hére-Bournazel
focuses on literary and artistic property, medial gress law, leases,
business criminal law and enterprise law.

He was member of the French Competition Councrhf@901 to 2008.

Christian Charriere-Bournazel is also member, sib@87, of the steering
committee of the LICRA (International league aghingcism and anti-
semitism) and head of its legal committee.
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PRESENTATION OF THE ROUND TABLES

1/ ROUND TABLE N° 1 :
Access to justice in environmental

matters

| 1/ Theme of the first round table

The Aarhus Convention, signed on the 25h of J@98 1made access to justice on environmental
matters a key element of good governance. Accegsste, in particular in environmental matters,
differs widely from one Member State to anothemeateling on whether or not said individuals and
associations are considered to htomus standi Moreover, the cost factor can often, in practioe,a
significant barrier.

This first round table will address several isswESess to justice, cost of proceedings and the
Commission’s draft directive on access to justicenvironmental matters.

| 2/ Presentation of the speakers

Presidency:
Corinne LEPAGE |Lawyer at the Paris and Brussels Bars Associationsformer French
Environment Minister, doctor of law

Lawyer since 1975, Corinne Lepage, associated @fthistian Huglo, founded
Huglo Lepage & associés in 1991. Member of thesPanid Brussels Bars, she
developed a judicial and advisory activity for fgnassociations and jurisdiction.

Minister of Environment from 1995 to 1997, Corinhepage tried to put
environment at the heart of public policies. Shacles in several schools and
university and, notably, lectures at the Politi8alence Institute in Paris (Sciences-
Po) on sustainable development.

President of CAP 21, of the CRII-GEN, of the Lawrdls, of the National
Association of Doctors of Law, Corinne Lepage isoalvice-president of
“Environment without Borders”. Among her publicat® On ne peut rien faire,
Madame le ministre (1997), Bien gérer I'environnement, une chance pour
I'entreprise (1999),La Politique de Précaution(2001), De I'écologie hors de
limposture et de I'opportunismé2003), Santé et Environnement I'Abécédaire
(2005) ettt si c’était elle 42006).

Speakers :
Charles PIROTTE |Jurist at the European Commission, DG Environment

Charles Pirotte graduated from the University afde and from the College of
Europe in Bruges, where he focuses on Community Kevworked from 1992
to 1994 in the service in charge of the free movdroégoods.

Charles Pirotte joined the DG Environment in 1998.worked until 2001 on the
control of the implementation of Community enviroemh law. From 2001 to
2007, he was in charge of the “environmental ligBSilrealm. He is now
coordinating the work of the “Environmental Govaro@” team at the DG Env.
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JENDROSKA

Werner Heermann
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Professor of public Law (Poland)

Jerzy Jendrika, PhD, holds the Chair of European and Pubteriational Law
at Opole University, Poland. He is also the MamgdPartner at Jendska
Jerzmaski Bar & Partners, Environmental Lawyers; and Dieector of the
Environmental Law Center, Wroctaw, Poland.

" | Jerzy Jendroska has been involved in drafting rmbsnvironmental legislation

in Poland since 1990. He is member of the NatidBavironmental Impact
Assessment Commission since 1994, permanent |explert of the
Parliamentary Environment Commission since 1996¢eVichair of the
governmental GMO Commission (2002 - 2006) and anbkr of the Committee
»,Man and the Environment” of Polish Academy of $@es (2003-2007).

Jerzy Jendroska worked at United Nations Econddammission for Europe
(UNECE) as a Secretary to the Aarhus Conventior®§11®99) after having
represented the Government of Poland in the Aa@uars/ention negotiations.
He is arbitrator at the Permanent Court of Ariggran the Hague since 2002,
member of the Complrece Committee of the Aarhus Convention since 20@E
member of the Implementation Committee of the UNEE3poo Convention.

Mr. Jendréka is author and/or editor of 28 books and abd@i articles (in
Polish, English, Russian, Italian and German) dgalith environmental law in
international, domestic and comparative perspestive

Mr. Jendroska is a member of the International €dwf Environmental Law
(ICEL) and a member of IUCN Environmental Law Coission.

Vice-president of the administrative court of Wirzhburg

Holder of doctorate in civil and canon lawdo€tor iuris utriusqug at the
university of Wirzburg, Werner Heermann is admiaiste judge since 1975.
From 1977 to 1983, he worked as legal advisor @ ghblic service, then as
judicial trainer. From 1990 to 1992, he helped sbablish an administrative
jurisdiction in Tharingen (ex-GDR).

Currently vice-president of the Administrative cowf Wirzburg (Bavaria),
Werner Heermann is also responsible for the trgingf young lawyers.

§| Moreover, he vice-president of the Association afrdpean Administrative

Judges (AEAJ) and head of its working group on mment law.

Arnaud Gossement is partner at Huglo-Lepage & Aéso€Conseil. Doctor in
law, he worked on theptincipe de precaution{precautionary principle) for his
thesis. He mainly works on environmental law.

Arnaud Gossement teaches as well environment lakheininiversity Paris |
Sorbonne, at Cergy-Pontoise university and at $egfo.

He has notably published the artiglédvant-projet de loi sur la responsabilité
environnementale : vers le principe pollué-paye@r» Droit de
I'environnementn©145, janvier — février 2007, p.24
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| 3/ Documentation

= ECJ’s case law

Commune dd By the its decision of the 4of June 2008, the European Court of Justice (ECJ)
Mesquer v/ Totalj answered a preliminary reference from the Cour dssétion (France) in the
France SA et Total| case, between the French municipality of Mesqudrtauwo Total oil companies,
Internatioanl Ltd | following the sinking of the oil tanker Erika.
24 june 200

in Case C-188/0 The ECJ rules that a heavy fuel oil sold as a catille fuel does not constitute

waste within the meaning of Council Directive 75#EC of 15 July 1975 on
waste.

However, hydrocarbons accidentally spilled at sd@wing a shipwreck, mixed
with water and sediment and drifting along the tadsa Member State until
being washed up on that coast, constitute wastd@nuihe meaning of Directive
75/442.

National court may regard the seller of those hgdrbons and charterer of the
ship carrying them as producer of that wastaithin the meaning of Directive
75/442. Thereby, the “seller-charterer”, if he ciintted to the risk that pollution
caused by the ship wreck would occur, can be regbad a “previous holder” in
the meaning of the Directive.

Under special conditions, the national law of a MemState, in order to ensure
that Directive 75/442 is correctly transposed, teasake provision for the cost
of pollution to be borne by theroducerof the product that from which the waste
thus spread came

In accordance with the “polluter pays” principlepwever, such a producer
cannot be liable to bear that cost unles$id® contributed by his conduct to the
risk that the pollution caused by the shipwreck wikac

= Executive Summary Report on access to justice inismnmental matters Milieulnventory of
Member-States’ measures on ace s to justice in emmmental matters /19 September 2007

Conclusions of the Summary Report on the inventorpf EU Member States’ measures on access to
justice in environmental matters

(extracts)

Within the 25 Member States of the European Union,acts or omissions with regard to the environmentdto
environmental law has mainly developed over the lasbe challenged in courts became of greater concern.
fifty years, though there existed, of course, earli While it was normal that an economic operator who
provisions in all States, in particular in urban felt aggrieved by an administrative act or omission
agglomerations. All Member States have charged theould address courts, the new phenomenon of
administrations to take care of the environment, toenvironmental law was that individuals and groups @
iIssue  permits, control private and public associations addressed the courts, seeking puatect
environmental-related activities, balance the nfeed  of the environment against administrative measares
infrastructure against the preservation of theomissions.

environment and, generally, monitor the state &f th

environment. With the number of environmental Where such an action is motivated by an “interest”
regulations, the tasks of the administrations were— as some legal systems in Member States put it 4 a
constantly increased. It was thus only normal &tsd subjective right of the applicant, the judicial ®ymas
the questions how and by whom the administrativehave had no problems in dealing with it, as sudesa

>
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are not really different from other cases where The majority of Member States continue to require a
individuals or groups may have asked for redress'interest” of an applicant for seeking judicial reds.
against administrative actions or inactions. SuchThe interpretation of this notion and hence thereleg
environmental cases where the applicant has himselbf flexibility varies. Some Member States allow
an interest or a right often concern neighbourhoodindividuals to a larger extent to participate in
issues, though they are not limited to them. Memberadministrative decision-making and they link this
States’ approaches differ as to the question ofrvéhe procedural position with the interest of a person t
person is close enough to the place of impairment t seek judicial redress. Others remain strict in th
seek redress. Several Member States have left thimterpretation of “interest” and thus make the
decision to the courts themselves; others haventakeindividual application for judicial redress diffiltuor
such a decision by way of substantive law provision even impossible.
On rare occasions, the legislator expressly exdude
judicial redress. The appearance of environmental groups has
complicated the issue of standing. While in legal
The real challenge for the judicial system appearedheory natural and legal persons have corresponding
where the problem of protecting the environmentrights to seek judicial review, most of the 25 Meamnb
against acts or omissions of the administration wasStates recognise in one way or the other that
raised by a person or a group that did not hawheén environmental organisations have a specific fumctio
traditional sense a personal interest or rightha t in the protection of the environment. This hasted
result of the litigation, in other words, where #@mion considerable number of different ways to organis
was altruistic. access to justice by environmental organisatioos; f
most of these criteria have been laid down in djgeci
No Member State has gone so far as to allow thdegislation. Examples of criteria include the esiste
environment itself to raise issues in court andgpear  of statutes where the organisation’s objective t
as the applicant. The famous question “Should treegprotect the environment is laid down, a democrati
have standing?”, formulated in the early 1970s by acharacter of the organisation, a certain duratibn d
United States lawyer, has not found a positive @nho existence of the organisation, a geographical priyi
the legal systems of any of the 25 Member Staties. T to the effect of the administrative act or omissmn
closest to such an approach is the system in theven (in Sweden) a minimum number of members.
Austrian Lander, where the institution of
environmental attorney Landesumweltanwalt)was  These criteria and others not mentioned here vary f
created for nature protection matters. These ayarn one Member State to the other. In some Member
are charged with the protection of the environment;States, environmental groups which comply with the
they participate in particular in nature protectemmd  established criteria are considered to have aerést”
environmental impact assessment procedures and have the environment and thus legal standing; in othe
the power to appeal against administrative decision Member States, the “interest” has to be established
either the Land Governments or to the administeativ addition to fulfilling the criteria.
courts.

%)

4]

O

()

D

Some Member States require legal personality of the
As regards individuals who introduced altruistic organisation, which excludesl hoc
actions to protect the environment, Member Statesorganisations. Others also allad hocgroups to act.
reacted in different ways. Some countries gave the
possibility to everybody to act in favour of the Some Member States limit the possibility of alttigis
environment gctio populari3. This possibility was court actions by environmental organisations to
expressly introduced by Portugal, a country thabal specific sectors of policy, in particular nature
recognises an individual constitutional right tolean protection; others allow actions with regard to al
environment. In the United Kingdom, Ireland and aspects of the environment. Many Member States
Latvia, the applicant must have an interest in otde require that, before application is made for jualici
have legal standing in court; however, the vergrith  review, the administration has the possibility egiew
interpretation given to the notion of “interestatis to  and eventually revise its acts or omissions; in
a situation which is close to that of actio popularis Denmark an administrative appeal board may be
The same result is reached in Spain, which intreduc addressed which can challenge the administrative
an actio popularisin specific areas of environmental decision. This correction of acts — or omissionlsy—
law. the administration itself may help to avoid unnseeg

litigation and rationalise court procedures.
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Theraison d'étreof other criteria is not always easy to The rules on court costs vary considerably. Exfees
understand. In most cases, the criteria appeardaane and the cost of legal representation are general
making sure that only organisations which are wellconsidered to be high and influence decisions ke ta
known in public (registered, several years of &ise  judicial actions. Most environmental organisations
etc.) seek judicial remedy in court, and that rom t indicate that the cost risk is a deterrent faciar,
many actions are brought. The criteria do not aimparticular because environmental organisationsatre
primarily at optimising the protection of the profit-making and have limited revenues. Legal aid
environment. which again shows no specificity with regard to
environmental actions, with the exception of Poatug
This leads to the question of the efficiency of theand Spain — does not play an important role i
system on access to justice in environmental ngatter practice.
Before some comments in this regard are given, some
further remarks on the judicial system, the codts oIn no Member State is any reward attributed tc
litigation, and the remedial measures should beemad individuals or environmental organisations for
The organising of the system for judicial review in bringing a successful action to the court. The US
environmental matters has not yet come to an endsystem of punitive damages — where the applical
which is undoubtedly also due to the short perlt t receives an amount of money for having brought th
elapsed since the appearance of environmental lawaction and thus prevents further disadvantage —
Some Member States set up specialised environmentainknown in the Member States; it is true, thoubhf t
courts to deal with environmental litigation. Adsth this system principally applies against private
has happened rather recently, it is too early swdr polluters. Nevertheless, EC Member States do n
conclusions on the efficiency of such organisationa provide for any incentive to bring environmentases.
measures. They are also inherently linked to theto the judiciary, though it is, of course, in thengral
organisation of the judiciary in each Member State.interest to avoid environmentally damaging
Generally, though, it appears as if only some,rmit  administrative acts or omissions.
all environmental issues are submitted to such
specialised courts, and in particular not caseshvhi Another deterrent to bring court action is the fdett
are at the borderline with other sectoral policiessuch action has, in most Member States, no susfgens

(agriculture, energy, fishery, transport). effect. Often, the courts may decide to suspend the

execution of an administrative decision, but seefnet
Other Member States have activated or institutedcautious to do so, in view of the costs which delay

public interest bodies — ombudsman, public prosecut may cause and in view of the length of the judicial

— to assume functions in the area of environmentabrocedure.

impairment and, where necessary, also tovee-vis

the administrations. However, in most cases, thesdverall, the combined effects of the requirements i

environmental tasks were given to the judiciary in particular on legal standing, the cost risk, thegta of

supplement to already existing tasks which hagdidhi procedure and the limited availability of measuwét

the number and the efficiency of interventionshe t suspensive effect do not favour the bringing of &

highly differentiated environmental sector. judicial action in cases where the applicant isthaf
opinion that the administration has not respected t

Almost no Member State has adopted specificlaw on the protection of the environment. Membe

measures with regard to the costs of litigatiorgrigler ~ States are quite willing to allow individual persoor

to take account of the altruistic character of associations to draw the attention of the admatisin

environmental action It may be that this is due to the to any errors, mistakes, wrongful acts or omission

difficulty of differentiating between such public which contradict the laws on environmental protacti

interest cases and cases in the interest of tHeapip However, they are less willing to grant similar egs

though a registered, non-profit making environmkenta to the courts in order to have the administraticts ar

organisation may normally be presumed to act in theomissions checked.

general interest of the environment, not in its own

interest. The very great power of the administration — thioug

permits, controls, monitoring measures, data

1 , -~ o availability, planning and executive functions -tlwi
Portugal and Spain have specific provisions to ensu

that NGOs benefit from legal aid in . . .
environmental litigation. demonstrates the need in a democratic society
13/69
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establish checks and balances in order to condggn t obliged to pursue the general interest have oelatbt
power. Whether the checks and balances are tade lafifty years been exposed to more and more influenge
in the hands of another administrative body — wekth  from policy, political parties or vested interestaurts
of the ombudsman or prosecutor-type system — ormare perceived to be more neutral, to ensure tlenbal
whether the possibility to check and thus to batanc of diverging interests and to ascertain that thve i&
the power of the administration is put into thedmnf  applied. Access to the courts is widely and rigkggn
civil society — in concrete terms: individuals and as a possibility of access to justice which meacess
environmental organisations — is to be answeredo a system where also due consideration is gigen
according to the tradition of each Member State.the weaker positions and diffused interests incéesy
However, there can be no doubt that the Aarhusto minorities and to those who — as the environment
Convention has in mind that civil society shouldidha cannot express and defend themselves.
the possibility to act.

The Aarhus Convention intends to give broad access
Indeed, Article 9 (3) of the Convention expressly to the courts in environmental matters. It shouéd b
mentions “members of the public’ of which remembered that over the last twenty years, al
environmental organisations are part (see in #tgand  Member States, in line with international
also Article 1(5) of the Aarhus Convention). developments, have granted much broader access|to

environmental information than in the past, moving
It appears necessary to mention in this context thdargely away from the principle of administrative
roots of the Aarhus Convention. In the 1970s, theresecrecy. They have accepted that environmentagsssu
were discussions under the auspices of the Coafcil are of concern to everybody and that an open
Europe to complete the European Convention ondiscussion and shared information is beneficiahlto
Human Rights by a Protocol on the right to a cleanln the same way, participation issues in envirorsalen
environment. These efforts failed, as no agreementlecision-making procedures have gained importance
could be reached on the drafting of such a right,in the last decades. More and more is the civiletpc
though there was a consensus that such a righiedxis associated with and integrated into the decision
Subsequently, efforts at national and internationalmaking process on environmentally relevant decssion
level concentrated on procedural rights of indiaidu  with the result of citizens feeling more in agreeme
with regard to the environment, based on the falhgw  with such decisions and with the process that ads |
reflection: the administration has great powers toto them. And neither has the administration nor the
positively or negatively influence the environmeoy,  decision-making process been negatively affected by
acting or omitting to act. However, the administnat  the greater openness, transparency and accoutytabili
is not the owner of the environment. Rather, theof local, regional or national administrations.
environment is everybody’s. For this reasons, there
must be a possibility for individuals and environtz Until now, the issue of access to courts has neh se
organisations to participate in the administrative similar significant changes. The existing systeriesit
making of decisions that affect the environmentdAn to accommodate the appearance of environmental
in order to allow individuals to effectively paipate litigation, by changing the institutions and the
in this process, they must have the same amount gbrocedures as little as possible. There was and the
information on the environment as has thea fear that greater accessibility of the courts in
administration. Finally, there might be controvessi environmental cases would lead to an avalanche pf
between individuals and the administration on thecourt procedures and thus paralyse economic
degree of protection which the environment needs, odevelopment and administrative decision-making. By
the administration might not act where, in the apin  data, even of those Member States witkeréureor de
of individuals, it should take action. In such cagbe  facto an actio popularis exists, shows that these
courts as arbiters between the administration aed t apprehensions are not founded. The number of court
individuals should decide on the controversy. cases in environmental matters is very small in a

Member States. However, the possibility of
Seen from this perspective, administrativereview individuals and environmental organisations to have
of the administrative acts or omissions is an irtggdr as a last resort, access to the courts increages th
and useful step to allow relatively quick, inexgeas relevance of environmental protection in day-to-day
and efficient corrections of decisions. Howeverghsu discussions and policy, ensures the acceptance |of
administrative review mechanisms cannot substituteadministrative decisions and gives individuals the
the judicial review as the ultimate recourse. Indeed, feeling that their commitment to environmental
administrations which are, under democratic theory,protection is being respected.

—t
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environment preserved, protected and improved, the
Also, it is very likely that a better access to twairts  more they maintain contradictions, if they do ntiva
in environmental issues will incite the administbat  citizens to defend this legitimate interest in ¢sult is
to better prepare its decisions, to more carefullynot by chance that the Member State with the most
consider its omissions to act, and to better aasmci liberal access to the courts - Portugal — is also |a
individuals and environmental organisations in this Member State which has recognised, in its
process. Indeed, for a number of reasons — lenfgth oconstitution, a right of each individual to a clean
procedure, cost, complexity of cases, and others -environment. Asking citizens to help stop the logs
access to the courts will always remain the lasbnte  biodiversity, to save water, energy and other matur
for the settlement of disputes. On environmentalresources and to behave environmentally responsible
issues, perhaps one out of thousand, if not of terbut restricting the possibility of citizens to haagcess
thousand cases goes to court, and this is noylikel to the courts, is, in the long term, an inconsisten
change in future. Thus, the decisive elements age a policy.
will remain the decisions by the administrations to
take action or not to act, already because of theThis study has not had to look into possibilities t
number of decisions which need to be taken eveyy da change the present situation on access to thesciourt
In view of this, a concept of checks and balanaks Member States. It had to describe the status q@& in
with regard to the administrative power, is capaifle Member States. Whether and how the present situatio
positively influencing deliberations and on access to justice will be changed in futurelss a
decisionmaking processes in environmental matters. political question. It is hoped that this study

contributes to a decision on environmental justic
The more Member States accept that citizens havevithin the European Community and its Member
legitimate interest to see the quality of the States.

D

A full version of the Summary Report on the invegtof EU Member States’ measures on access ta@g@ustienvironmental matters
can be found on the DG Env’s website at the folfmpaddress:
http://ec.europa.eu/environment/aarhus/study _aduess

=  AEAJ comments on the milieu study

Association of European Administrative Judges (AEAJ

Statement on Access to Administrative Justice in Bironmental Matters
— A Comment on the Milieu Study issued by the Eungean Commission —

following the workshop of the Working Group on Emrnmental Law
held in Brussels on the 14th of March 2008

Updated 31T of May

During the workshop the AEAJ Working Group according to their national laivsit turned out that,
discussed the transposition of the third pillar tioé although all the Member States have so far transddr
Aarhus Conventionnto national law and ventured to the Aarhus Conventiomto national law a considerable
assess the so-called "Milieu Study" issued by theamount of actions were deemed inadmissible under
European Commission. The following Member Statesnational law.
had sent delegates: Austria, Finland, France, Ggrma
Greece, Hungary, Italy and Poland. Each delegate then issued a statement on his/her
national report and the conclusions arrived at tgy t
Each delegate presented a case on environmental law
from his/her home jurisdiction. The presentationswa

%)

followed by a discussion whereby the other members ? The cases and solutions are
commented on the case and offered a solution published on the AEAJ's website
Www.aeaj.org
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authors of the Milieu Study. According to the Wardti  could lead to a restrictive interpretation of tharldus
Group the national reports in Milieu Study mordems  Convention in the sense that only approved as$ocsat
accurately describe the general structures ofmust have access to justice. The Working Grougf is
administrative jurisdiction in the Member StateieT the opinion that Article 6 of the Proposal showd:=tee
Working Group agreed with the findings by the Milie exceptions, if the initial administrative procedure
Study that national rules indeed widely differ from includes a thorough investigation, participation of
Member State to Member State. Some of the Membestakeholders and a public hearing like e.g. tharaer
States, Austria and Germany in particular, haveupet "Planfeststellungsverfahren”. In these cases aestqu
restrictions to access to administrative justice infor internal review would lengthen the procedur@ an
environmental matters which in turn create problemspresent an obstacle for judicial remedies.

without parallel in other Member States. The Wogkin

Group criticised the state of affairs as to thepscof Ill. Recommendation on Best Practice

judicial review in some Member States. According to

the Working Group access to justice is not worth it The AEAJ Working Group like judges' organisations i
name if, for example, the court is limited to a ttohof general does not feel constricted to evaluate iagist
procedural aspects only. The Working Group raisedrules. The Working Group does not solely focuston t
concerns as to the effectiveness of judicial ree®di compliance of national law with European Law or
Article 9 para. 4 of theAarhus Conventiordemands International Public Law. The following
(...) timely and not prohibitively expensive proceglsir recommendations on best practice shall be more th
According to the Working Group effectiveness degend correct interpretation of higher range law and niben
on other factors too. The Working Group regards thethe lowest common denominator. But of course jadlici
different deep-rooted judicial traditions as thecial traditions must be respected as much as possible.
problem on the way to common standards for the

application of the third pillar of théarhus Conventian 1. Notion of "Environmental Matters"

The Working Group stressed the need for moreFor reasons of legal certainty it is recommended t
interaction between the representatives of theeidifft  make use of the enumerative method. The law 0
legal systems. According to the Working Group it is urbanism should be included in the catalogue a
essential for the judges within the administrative environmental matters.

judiciary to have a certain knowledge of the funicing

of other legal systems in order to be able to aaily 2. Legal standing of NGOs

evaluate the situation at home. The Working Grouplt is regarded as indispensable for the enforcernént
concluded that the access to administrative justice environmental law that NGOs have legal standin
environmental matters granted so far does not awaybefore the courts. However, it seems not advistble
correspond to spirit of th@arhus Conventiomand that grant access to associations which have not be
the respective Codes of Judicial Procedure in theapproved since these groups tend to defend individu
respective Member States are in need of amendment. interests of their members only.

Il. Proposal for a Directive of the European 3. Legal standing of public self government bodies
Parliament and the Council on Access to Justice in In some Member States legal standing is granteelfo
Environmental Matters COM (2003) 624 final government bodies. However, it does not seem yitall

essential for the enforcement of environmental law.
The Aarhus Convention is not regarded as self-
executing. The Aarhus Convention allows for more 4. Public attorney in Environmental Matters
detailed regulation. The Working Group therefore The institution of an "ombudsman" is not a necessat
principally supports the Proposal in order to di&hb feature where the rules on legal standing are diber
common European standards. However, it isThe opposite holds true if the rules on legal stagdre
questionable if the Proposal goes any further than restricted. If the ombudsman is truly independeisie
Aarhus Convention itself The Proposal could simipty  can contribute to the enforcement of environmeaial
seen as a binding variation of Article 9 of the s
Convention. It does not seem necessary to diffextent 5. Suspensive Effect and Interim Relief
between "members of the public" and "qualified In some Member States the suspensive effect must
entities" (see Article 4 and 5 of the Proposal)eTh granted by the public authority or the court. Imest
Preamble of the Aarhus Convention demands thatMember States suspensive effect of an action is
effective judicial remedies be accessible to thelipu  general rule, subject to exceptions.
"including organisations The term "qualified entities"
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In any case, an effective system of interim refiefst  desirable in environmental matters since the
be installed. The procedure has to be easily duaildt investigation of the facts - at least in the firgtance —
must be speedy, protect against irreversible damagemay be more important than the interpretation wf la
The courts should be prepared to order supensigetef

in so-calledn-dubio-situations 8. Representation by a Lawyer
The issue of representation by a lawyer is condecte
6. Two judicial instances? with the burden of costs. In most of the membeteSta

In the most Member States the judiciary comprisesthe representation by a lawyer is obligatory befor
courts of first instance and courts of appeal. @ligh courts of second instance. This is regarded asod go
this is not regarded as essential, the Working Brou practice.

recommends a second instance which may be limited t

a review on the grounds of law, not facts, in ortter 9. Privilege for NGOs concerning Legal Aid?
assert the unity of the legal order. The general rules seem to be sufficient.

7. Investigation in the Judicial Procedure 10. Low Costs or Dispensation for NGOs?

According to the legal tradition in some Membert&ta In many Member States court fees are already tpite
(e.g. Hungary, Poland) the courts do not engageand therefore have no prohibitive effect on acdess
themselves in the investigation of the facts so tiheay administrative justice. But if the fees are higtd dhe
will not quash a decision where the public autlydniass  "loser pays it all" principle is in place the fir@al risk
wrongly investigated the facts. These Member Statexan be a serious obstacle. The Working Grou
rely on a request for internal review (see Arti6lef recommends a dispensation of court fees includin
the Proposal). By majority of votes the Working Gpo  costs of evidence for NGOs if they exceed a smafip
is of the opinion that such a limitation of thegnds on  sum.

the basis of which a decision can be quashed is not

«Q ©

= Aarhus convention, 25th June 1998

CONVENTION ON ACCESS TO INFORMATION, PUBLIC PARTICI PATION IN
DECISION-MAKING AND ACCESS TO JUSTICE IN ENVIRONMEN TAL MATTERS
(extracts)

done at Aarhus, Denmark,on 25 June 1998

Organization in Frankfurt-am-Main, Germany, on 8
The Parties to this Convention December 1989,

Recalling principle | of the Stockholm Declaration on Affirming the need to protect, preserve and improve the
the Human Environment, state of the environment and to ensure sustairetde

, o _ _ environmentally sound development,
Recalling also principle 10 of the Rio Declaration on

Environment and Development, Recognizinghat adequate protection of the environment

, , is essential to human well-being and the enjoynudnt
Recallingfurther General Assembly resolutions 37/7 Ofgasic human rights, including the right to lifegits
28 October 1982 on the World Charter for Nature an
45/94 of 14 December 1990 on the need to ensure Recognizingalso that every person has the right to live
healthy environment for the well-being of individsia in an environment adequate to his or her healthwaeid

. _ qa/eing, and the duty, both individually and in asatan
Recalling the European Charter on Environment andish others, to protect and improve the environnent

Health adopted at the First European Conference Qfq penefit of present and future generations,
Environment and Health of the World Health
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Consideringthat, to be able to assert this right andNoting the importance of adequate product informatig
observe this duty, citizens must have access ftoeing provided to consumers to enable them to mg
information, be entitled to participate in decisimaking informed environmental choices,

and have access to justice in environmental matheis

acknowledging in this regard that citizens may nee&€codnizing the concern of the public about the
assistance in order to exercise their rights, deliberate release of genetically modified orgasismio

the environment and the need for increased traeepgr
Recognizing that, in the field of the environment, and greater public participation in decision-making
improved access to information and public partitgra this field,

in decision-making enhance the quality and the . . . . .
implementation of decisions, contribute to pub”CConvmcedthat the implementation of this Conventior

awareness of environmental issues, give the pubic will contri_bute to §trengthening democr_acy in tegion
opportunity to express its concerns and enableiqoubIOf the United Nations Economic Commission for E@rop

authorities to take due account of such concerns, (ECE),

Aiming thereby to further the accountability of andCQnSCiousdf the role played in this respect by ECE an

transparency in decision-making and to strengtheffc@lling, mte: al;a, the ECE édeglll_nes on Access
public support for decisions on the environment, Environmental Information and Public Participation

Environmental Decision-making endorsed in th
Recognizing the desirability of transparency in all Ministerial Declaration adopted at the Third Mieisal
branches of government and inviting legislative ibsed Conference "Environment for Europe" in Sofia
to implement the principles of this Convention freit  Bulgaria, on 25 October 1995,

proceedings, . . : - :
Bearing in mind the relevant provisions in the

Recognizingalso that the public needs to be aware of th€onvention on Environmental Impact Assessment in
procedures for participation in environmental diecis Transboundary Context, done at Espoo, Finland, %n
making, have free access to them and know howdo ugebruary 1991, and the Convention on th
them, Transboundary Effects of Industrial Accidents ahd t

. _ ._Convention on the Protection and Use of Transbaynd:
Recognizingfurther the importance of the respective\yiarcourses and International Lakes, both done

roles that individual citizens, non-governmentaIHelsinki on 17 March 1992, and other regions
organizations and the private sector can play iR;nventions ’

environmental protection,

iy : _ Conscioughat the adoption of this Convention will have
Desiringto promote environmental education to further ontributed to the further strengthening of th

the understanding of the environment and sust@nabicpiconment for Europe” process and to the resoflts

development and to encourage widespread publige Foyrth Ministerial Conference in Aarhus, Derknar
awareness of, and participation in, decisions &ffgc ;, j ne 1998

the environment and sustainable development,

N . . ) Have agreed as follows:
Noting, in this context, the importance of making use of

the media and of electronic or other, future forofis Article 1
communication, OBJECTIVE

Recognizing the importance of fully integrating In order to contribute to the protection of thehtigpf
environmental considerations in governmental dewisi every person of present and future generationiveain
making and the consequent need for public autkertd  an environment adequate to his or her health ard w
be in possession of accurate, comprehensive and ugeing, each Party shall guarantee the rights césscto
todate environmental information, information, public participation in decision-magin
and access to justice in environmental matters
accordance with the provisions of this Convention.

Concernedhat effective judicial mechanisms should beg\rEt::C—JSI'?'IONS

accessible to the public, including organizaticst that

its legitimate interests are protected and the law For the purposes of this Convention,

enforced, 1. “Party” means, unless the text otherwise indisat
Contracting Party to this Convention;

Acknowledging that public  authorities hold
environmental information in the public interest,
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2. “Public authority” means: Article 3

(a) Government at national, regional and otherljeve GENERAL PROVISIONS

administrative functions under national law, inéhgl regulatory and other measures, including measures

specific duties, activities or services in relatimnthe achieve — compatibility — between the  provision
environment: implementing the information, public participati@md

_ . access-to-justice provisions in this Conventionwad
(c) Any other natural or legal persons having mibli oo nroner enforcement measures, to establish
responsibilities or functions, or providing public painiain 4 clear, transparent and consistent framew

services, in relation to the environment, under th@ . . . -
' . . ’ o implement the provisions of this Convention.
control of a body or person falling within subpawgzhs P P

(a) or (b) above; 2. Each Party shall endeavour to ensure that aficind

(d) The institutions of any regional economic imttpn authorities assist and provide guidance to theipubl

organization referred to in article 17 which is artfp to
this Convention.
This definition does not include bodies or instdos

actingina , 3. Each Party shall promote environmental educati
judicial or legislative capacity; and environmental awareness among the pub
especially on how to obtain access to informatian,
participate in decision-making and to obtain acdess
justice in environmental matters.

participation in decision-making and in seekingesscto
justice in environmental matters.

3. “Environmental information” means any informatio
in written, visual, aural, electronic or any ottmeaterial
form on:

(a) The state of elements of the environment, sischir 4. Each Party shall provide for appropriate rectgmi
and atmosphere, water, soil, land, landscape andaha of and support to associations, organizations ou@s
sites, biological diversity and its components/uding promoting environmental protection and ensure itsat
genetically modified organisms, and the interactiomational legal system is consistent with this cddiign.

among these elements; 5. The provisions of this Convention shall not effthe

(b) Factors, such as substances, energy, noise afight of a Party to maintain or introduce measures
radiation, and activities or measures, |nC|Ud|nq:)roviding for broader access to information, more

administrative measures, environmental agreementgxtensive public participation in decision-makingda

policies, legislation, plans and programmes, aifigcbr  wider access to justice in environmental mattermn th
likely to affect the elements of the environmenthii  required by this Convention.

the scope of subparagraph (a) above, and costibenef

and other economic analyses and assumptions used@nThis Convention shall not require any derogafiom
environmental decision-making; existing rights of access to information, publi

i participation in decision-making and access toigasin

(c) The state of human health and safety, condit environmental matters.

human life, cultural sites and built structuresasmuch

as they are or may be affected by the state of the Each Party shall promote the application of the

elements of the environment or, through these eiésne principles of this Convention in internationa
by the factors, activities or measures referredinto environmental decision-making processes and witien

subparagraph (b) above; framework of international organizations in matters

: elating to the environment.
4. “The public’ means one or more natural or Iegar g

persons, and, in accordance with national legistatir 8. Each Party shall ensure that persons exerctsieig
practice, their associations, organizations or gsou rights in conformity with the provisions of this
Convention shall not be penalized, persecuted
harassed in any way for their involvement. Th
provision shall not affect the powers of nationadids to
award reasonable costs in judicial proceedings.

5. “The public concerned” means the public affeated
likely to be affected by, or having an interest ihe
environmental decision-making; for the purposeshcf
definition, non-governmental organizations promgtin
environmental protection and meeting any requirdmen9. Within the scope of the relevant provisions lif t
under national law shall be deemed to have angster  Convention, the public shall have access to infeiona
have the possibility to participate in decision-ingk
and have access to justice in environmental matt
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without discrimination as to citizenship, natiohalor (c) The course of justice, the ability of a persmon

domicile and, in the case of a legal person, withoYe eive a fair trial or the ability of a public Aotity to

discrimination as to where it has its registereat 8 an  .,nquct an enquiry of a criminal or disciplinaryura:

effective centre of its activities.
(d) The confidentiality of commercial and industria

Article 4 information, where such confidentiality is protettey

ACCESS TO ENVIRONMENTAL INFORMATION law in order to protect a legitimate economic iaggr
Within this framework, information on emissions aini

1. Each Party shall ensure that, subject to tHevimig is relevant for the protection of the environmemlsbe

paragraphs of this article, public authoritiesrésponse disclosed;

to a request for environmental information, makehsu ; :

information available to the public, within the ©) Intellectugl pro.pe.rty fights; ]

framework of national legislation, including, where(f) The confidentiality of personal data and/oresil

requested and subject to subparagraph (b) belguieso relating to a natural person where that personnus

such information: public, where such confidentiality is provided for

national law;

(g9) The interests of a third party which has swggplihe
information requested without that party being unale
capable of being put under a legal obligation tosdo
and where that party does not consent to the elefs
the material; or

(a) Without an interest having to be stated,;

(b) In the form requested unless:

() It is reasonable for the public authority to kaait
available in another form, in which case reasord &le
given for making it available in that form; or

(i) The information is already publicly availabl@
another form. (h) The environment to which the information resate
such as the breeding sites of rare species. The

2. The environmental information referred to iNJforementioned grounds for refusal shall be intstest

paragraph 1 above shall be made available as SWOMNR 3 restrictive way, taking into account the pabli

possible and at the latest within one month after t interest served by disclosure and taking into aectou

request _has been Sme'tf[ed’. un!ess the volgmermd ‘Whether the information requested relates to ennissi
complexity of the information justify an extensiohthis into the environment

period up to two months after the request. Theieam

shall be informed of any extension and of the reaso 5. Where a public authority does not hold th
justifying it. environmental information requested, this publi
: : : authority shall, as promptly as possible, inforne th
?éfuée[jei?'ueSt for environmental information may beapplicant of the public authority to which it belés it is

possible to apply for the information requested or

addressed does not hold the environmental infoomati @Pplicant accordingly.
requested;

o 0

6. Each Party shall ensure that, if informationnepted
from disclosure under paragraphs 3 (c) and 4 abawe
be separated out without prejudice to the confidétyt
of the information exempted, public authorities emak
(c) The request concerns material in the course @fvailable the remainder of the environmenta
completion or concerns internal communications ofnformation that has been requested.
public authorities where such an exemption is mledi
for in national law or customary practice, takingoi
account the public interest served by disclosure.

(b) The request is manifestly unreasonable or ftatad
in too general a manner; or

7. A refusal of a request shall be in writing ietlrequest
was in writing or the applicant so requests. A safu
shall state the reasons for the refusal and give
4. A request for environmental information may beinformation on access to the review procedure plei
refused if the disclosure would adversely affect: for in accordance with article 9. The refusal shazdl
made as soon as possible and at the latest withen o
month, unless the complexity of the informatiortijies
an extension of this period up to two months after
request. The applicant shall be informed of any

(b) International relations, national defence oblsu extension and of the reasons justifying it.
security;

(&) The confidentiality of the proceedings of pabli
authorities, where such confidentiality is providemxt
under national law;
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8. Each Party may allow its public authorities takea public through public telecommunications networks.

charge for supplying information, but such charpgells Information accessible in this form should include:
not exceed a reasonable amount. Public authoritiqg) Reports on the state of the environment, asne to
intending to make such a charge for supplying, paragraph 4 below;

information shall make available to applicants laestule S _ _

of charges which may be levied, indicating the(b) Texts of legislation on or relating to the eoviment;

circumstances in which they may be levied or waivedc) As appropriate, policies, plans and programaresr

and when the supply of information is conditionaltbe  relating to the environment, and environment
advance payment of such a charge. agreements; and
Article 5 (d) Other information, to the extent that the safaility

COLLECTION AND DISSEMINATION OF of such information in this form would facilitatde

ENVIRONMENTAL INFORMATION application of national law implementing this

Convention, provided that such information is alea
1. Each Party shall ensure that: available in electronic form.

(a) Public authorities possess and update envirotahe

information which is relevant to their functions; 4. Each Party shall, at regular intervals not edirge

three or four years, publish and disseminate somailti

(b) Mandatory systems are established so that thepe  €port on the state of the environment, including

adequate flow of information to public authoritsout information on the quality of the environment an

affect the environment; o
5. Each Party shall take measures within the fraonkew

(c) In the event of any imminent threat to humaalthe of its legislation for the purpose of disseminatinger
or the environment, whether caused by human detvit alia:

or due to natural causes, all information Whi(_:h Idpu (a) Legislation and policy documents such as doatisne
enable the public to take measures to prevent tigate
harm arising from the threat and is held by a mubli
authority is disseminated immediately and withoelagt

to members of the public who may be affected.

relating to the environment, and progress reparttheir

government;

2. Each Party shall ensure that, within the frantéved  (b) International treaties, conventions and agreesnen
national legislation, the way in which public autties  environmental issues; and

make environmental information available to the ljgub (c) Other
is transparent and that environmental informatien i
effectively accessible, inter alia, by:

(a) Providing sufficient information to the publibout 6. Each Party shall encourage operators whoseitagiv

the type and scope of environmental informationithgi ~have a significant impact on the environment tarinf
the relevant public authorities, the basic termsl anth€ public regularly of the environmental impactioéir
conditions under which such information is madeActivities and products, where appropriate withie t

available and accessible, and the process by vihazn framework of voluntary eco-labelling or eco-auditin
be obtained; schemes or by other means.

significant international documents o
environmental issues, as appropriate.

(b) Establishing and maintaining practical arrangets, 7. Each Party shall:

S’.UCh as. . . . I (a) Publish the facts and analyses of facts which
() Publicly accessible lists, registers or files; considers relevant and important in framing maj
(i) Requwmg off|C|.aIs to suppprt the pupllc ireasking environmental policy proposals;

access to information under this Convention; and

(iii) The identification of points of contact; and (b) Publish, or otherwise make accessible, availaly

explanatory material on its dealings with the puldt

(c) Providing access to the environmental inforovati - «ars faliing within the scope of this Conventiand

contained in lists, registers or files as refertedin o i ] )
subparagraph (b) (i) above free of charge. (c) Provide in an appropriate form information dve t

performance of public functions or the provision @

3. Each Party shall ensure that environmentgbublic services relating to the environment b
information  progressively becomes available ingovernment at all levels.
electronic databases which are easily accessibtbeto

21/69

October 9-10, Centre de conférences internationales, 5 avenue des Portugais, 75016 Paris

on strategies, policies, programmes and actionsplan

implementation, prepared at various levels of

=2

Dr

="




The Judge in Europe and Community Environment Law

8. Each Party shall develop mechanisms with a w@w (ii) The opportunities for the public to participat
ensuring that sufficient product information is raad (iii) The time and venue of any envisaged publ
available to the public in a manner which enablefearing;

consumers to make informed environmental choices. (iv) An indication of the public authority from wdt

. . relevant information can be obtained and where t
9. Each Party shall take steps to establish prey3,  gjeyant information has been deposited for exaticina
taking into account international processes wherBy the public;

appropriate, a coherent, nationwide system of pofiu )y Ap indication of the relevant public authority any

inventorie; or registe'rs on a structured, (_:ompm:elri ther official body to which comments or questioas
and publicly accessible database compiled througfe g hmitted and of the time schedule for tranamitt
standardized reporting. Such a system may includg nments or questions; and

inputs, releases and transfers of a specified rarige rSVi) An indication of what environmental informatio
substances and products, including water, energy afgjeyant to the proposed activity is available; and
resource use, from a specified range of activities

environmental media and to on-site and offsitetineat  (€) The fact that the activity is subject to a ol or
and disposal sites. transboundary  environmental impact assessmg

procedure.
10. Nothing in this article may prejudice the rigtit _ L _
Parties to refuse to disclose certain environmental: The public participation procedures shall inelud
information in accordance with article 4, paragsysh easonable time-frames for the different phaséswirlg

and 4. sufficient time for informing the public in accoruze
with paragraph 2 above and for the public to prefend
Article 6 participate effectively during the environmenta

PUBLIC PARTICIPATION IN DECISIONS ON decision-making.

SPECIFIC ACTIVITIES : L
4. Each Party shall provide for early public papéation,

1. Each Party: when all options are open and effective publ
(a) Shall apply the provisions of this article witspect Participation can take place.

to decisions on whether to permit proposed addsiti 5 Egch Party should, where appropriate, encourage

listed in annex I; prospective applicants to identify the public caned,

(b) Shall, in accordance with its national law,caépply to enter into discussions, and to provide inforovati
the provisions of this article to decisions on meed regarding the objectives of their application befor
activities not listed in annex | which may have aapplying for a permit.
significant effect on the environment. To this end,

Parties shall determine whether such a proposédtact g' than:'(i'r(]e S P{aérty : seha::]erequk;rli Tfncg?r?;%etggéesgbi
is subject to these provisions; and uthorit giv publl

(c) May decide, on a case-by-case basis if so @eovi national law, free of charge and as soon as it heso
under national law, not to apply the provisionstlit  gyailable, to all information relevant to the demis

article to proposed activities serving nationalese® making referred to in this article that is avaitait the
purposes, if that Party deems that such applicatmild  time of the public participation procedure, withou
have an adverse effect on these purposes. prejudice to the right of Parties to refuse to kiise

2. The public concerned shall be informed, either bcertain information in accordance with article 4

public notice or individually as appropriate, eaityan
environmental decision-making procedure, and in a
adequate, timely and effective manner, inter alia,

include at least, and without prejudice to the mions
of article 4:
(a) The proposed activity and the application onctvia (@) A description of the site and the physical af

decision will be taken; including an estimate of the expected residues a

(b) The nature of possible decisions or the dredision;  emissions:

(c) The public authority responsible for making theh) A description of the significant effects of the

decision; proposed activity on the environment;
(d) The envisaged procedure, including, as and wiien (c) A description of the measures envisaged togrev
information can be provided: and/or reduce the effects, including emissions;

(i) The commencement of the procedure;
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(d) A non-technical summary of the above; Article 8
(e) An outline of the main alternatives studied thg ~PUBLIC ~ PARTICIPATION = DURING  THE
applicant; and PREPARATION OF EXECUTIVE REGULATIONS

AND/OR GENERALLY APPLICABLE LEGALLY

 In accordange vyith national Iegis]ation, th_e ima BINDING NORMATIVE INSTRUMENTS
reports and advice issued to the public authorittha

time when the public concerned shall be informed iftach Party shall strive to promote effective publ
accordance with paragraph 2 above. participation at an appropriate stage, and whiléoop
are still open, during the preparation by publi

. L " : . authorities of executive regulations and other gahe
public to submit, in writing or, as appropriate agbublic applicable legally binding rules that may have a

hearing or inquiry with the applicant, any commentSgjonificant effect on the environment. To this etite
information, analyses or opinions that it Cons'der?ollowing steps should be taken:

relevant to the proposed activity.

o

(@)

7. Procedures for public participation shall alldkae

(@) Time-frames sufficient for effective particimat
8. Each Party shall ensure that in the decision dushould be fixed:
account is taken of the outcome of the publi

participation C(b) Draft rules should be published or otherwisedena

publicly available; and

9. Each Party shall ensure_ that, When the deCIISlIB'] . (C) The pub“c should be given the Opportunity t
been taken by the public authority, the public iscomment, directly or through representative coasivtt
promptly informed of the decision in accordancehwit hodies. The result of the public participation stz

the appropriate procedures. Each Party shall makgken into account as far as possible.
accessible to the public the text of the decisimmag

with the reasons and considerations on which tharticle 9
decision is based. ACCESS TO JUSTICE

10. Each Party shall ensure that, when a publicosity . .
reconsiders or updates the operating conditionsafor 1. Each Party shall, within the framework of _|tsno|aql
activity referred to in paragraph 1, the provisifs legislation, ensure that any person who considhaishis

paragraphs 2 to 9 of this article are applied risitat©" her request for information under article 4 bagn
mutandis, and where appropriate. ignored, wrongfully refused, whether in part orfidl,

inadequately answered, or otherwise not dealt with
11. Each Party shall, within the framework of itsaccordance with the provisions of that article, Aesess
national law, apply, to the extent feasible ando a review procedure before a court of law or heot
appropriate, provisions of this article to decisioon independent and impartial body established by law.
whether to permit the deliberate release of gealtic

(@)

modified organisms into the environment. In the circumstances where a Party provides foh suc
) review by a court of law, it shall ensure that swuch
Article 7 person also has access to an expeditious procedure
PUBLIC ~ PARTICIPATION ~ CONCERNING established by law that is free of charge or inespe
PLANS, PROGRAMMES AND POLICIES for reconsideration by a public authority or revibwan
RELATING TO THE ENVIRONMENT independent and impartial body other than a cofirt |o
law.

Each Party shall make appropriate practical anotioer

provisions for the public to participate during the . . _ o
preparation of plans and programmes relating to thg"al decisions under this paragraph 1 shall belibg

environment, within a transparent and fair framewor O the public authority holding the information.aens

having provided the necessary information to thelipy  Shall be stated in writing, at least where access

Within this framework, article 6, paragraphs 3,ntl@, Information is refused under this paragraph.

shall be applied. The public which may participsitell

be identified by the relevant public authority, itakinto

account the objectives of this Convention. To tkiemet

appropriate, each Party shall endeavour to providgy paying a sufficient interest or, alternatively,

opportunities for public participation in the preg@on

of policies relating to the environment. (b) Maintaining impairment of a right, where the
administrative procedural law of a Party requitds s

—

2. Each Party shall, within the framework of itdioaal
legislation, ensure that members of the public eamed
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a precondition, have access to a review procedefd  Article 10

a court of law and/or another independent and itigdar MEETING OF THE PARTIES

body established by law, to challenge the substnti _ _ _

and procedural legality of any decision, act or ssiain 1. The first meeting of the Parties shall be coedeno
subject to the provisions of article 6 and, wheee slater than one year after the date of the entry fatce
provided for under national law and without prepuedto ~ Of this Convention. Thereafter, an ordinary meetuig

paragraph 3 below, of other relevant provisionghg ~ the Parties shall be held at least once every warsy
Convention. unless otherwise decided by the Parties, or aivtiteen

request of any Party, provided that, within six tnsnof
What constitutes a sufficient interest and impaitnef ~ the request being communicated to all Parties ley

a right shall be determined in accordance with th&Xecutive Secretary of the Economic Commission for

requirements of national law and consistently wite  Europe, the said request is supported by at lewstrord
objective of giving the public concerned wide asces Of the Parties.
justice within the scope of this Convention. Testend, 5 At their meetings, the Parties shall keep und

the interest of any non-governmental organizatior&')minuous review the implementation of thi

meeting the requirements referred to in article 2¢,,vention on the basis of regular reporting by the

paragraph 5, shall be deemed sufficient for theqse

of subparagraph (a) above. Such organizations alsall , o ,

be deemed to have rights capable of being impdoed (&) Review the policies for and legal and methogiotal

the purpose of subparagraph (b) above. approaches to access to information, public pa&ign
in decision-making and access to justice

possibility of a preliminary review procedure befan them;

administrative authority and shall not affect the . . . : .

requirement of exhaustion of administrative review(b) Exchange information regarding experience gain

rocedures prior to recourse to judicial reviewin concluding ~and implementing bilateral - an
P P o] . multilateral agreements or other arrangements gav
procedures, where such a requirement exists und

national law fdlevance to the purposes of this Convention and
' which one or more of the Parties are a party;

Parties, and, with this purpose in mind, shall:

3. In addition and without prejudice to the reVieW(C) Seek, where appropriate, the services of rakeva

procedures referred to in paragraphs 1 and 2 aleao, ECE bodies and other competent international bod
Party shall ensure that, where they meet the @ijtér and specific committees in all aspects pertinentht

any, laid down in its national law, members of lublic  achievement of the purposes of this Convention;
have access to administrative or judicial procesluce

challenge acts and omissions by private persons a

public authorities which contravene provisions tf i necessary,
national law relating to the environment. (e) Prepare, where appropriate, protocols to this
Convention;

4. In addition and without prejudice to paragraph 1 _ _
above, the procedures referred to in paragrapisand () Consider and adopt proposals for amendmentsiso

3 above shall provide adequate and effective ressedi Convention in accordance with the provisions ofchet
including injunctive relief as appropriate, and fadr, 14

equitable, timely and not prohibitively expensive.(g) Consider and undertake any additional acticat th
Decisions under this article shall be given or rded in  may be required for the achievement of the purpo$es
writing. Decisions of courts, and whenever possiiifie this Convention;

other bodies, shall be publicly accessible. (h) At their first meeting, consider and by consens

5. In order to further the effectiveness of thevisions @dopt rules of procedure for their meetings and t
of this article, each Party shall ensure that imfation is Me€etNgs of subsidiary bodies;
provided to the public on access to administraémel (i) At their first meeting, review their experiende
judicial review procedures and shall consider thémplementing the provisions of article 5, paragr&ph
establishment of appropriate assistance mecharntisms and consider what steps are necessary to devettheifu
remove or reduce financial and other barriers tes€to the system referred to in that paragraph, takirtg in
justice. account international processes and developmer
including the elaboration of an appropriate insteamn
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concerning pollution release and transfer registars

inventories which could be annexed to this Conwenti Article 13
ANNEXES

3. The Meeting of the Parties may, as necessarfhe annexes to this Convention shall constitute an
consider establishing financial arrangements on mtegral part thereof.

consensus basis. _
Article 14

4. The United Nations, its specialized agenciestaed AMENDMENTS TO THE CONVENTION
International Atomic Energy Agency, as well as any

State or regional economic integration organizatiod- Any Party may propose amendments to this
entitted under article 17 to sign this Conventiont b Convention.
which is not a Party to this Convention, and any,
intergovernmental organization qualified in thddgeto
which this Convention relates, shall be entitled t
participate as observers in the meetings of theeRar

. The text of any proposed amendment to th
Convention shall be submitted in writing to the
Executive Secretary of the Economic Commission for
Europe, who shall communicate it to all Partieseatt

5. Any non-governmental organization, qualifiedtiie  ninety days before the meeting of the Parties attwit
fields to which this Convention relates, which hadS proposed for adoption.

informed the Executive Secretary of the Economi
Commission for Europe of its wish to be represeattea
meeting of the Parties shall be entitled to paréitg as
an observer unless at least one third of the Rarti
present in the meeting raise objections.

S

D

3. The Parties shall make every effort to reackeagent
on any proposed amendment to this Convention by
consensus. If all efforts at consensus have been
%xhausted, and no agreement reached, the amendment
shall as a last resort be adopted by a three-fourth
ajority vote of the Parties present and votinghat

6. For the purposes of paragraphs 4 and 5 aboee, t eeting.

rules of procedure referred to in paragraph 2 {gva
shall provide for practical arrangements for the4. Amendments to this Convention adopted in
admittance procedure and other relevant terms. accordance with paragraph 3 above shall be

: communicated by the Depositary to all Parties for
Article 11 ratification, approval or acceptance. Amendmenthi®
RIGHT TO VOTE Convention other than those to an annex shall emter

1. Except as provided for in paragraph 2 belowheacforce for Parties having ratified, approved or ated
Party to this Convention shall have one vote. them on the ninetieth day after the receipt by the
Depositary of notification of their ratificationpproval

2. Regional economic integration organizations, iror acceptance by at least three fourths of thesteRa
matters within their competence, shall exerciseir the Thereafter they shall enter into force for any otRarty
right to vote with a number of votes equal to thenber on the ninetieth day after that Party deposits its
of their member States which are Parties to thistrument of ratification, approval or acceptanfehe
Convention. Such organizations shall not exerdis&t amendments.

right to vote if their member States exercise theand

vice versa. 5. Any Party that is unable to approve an amendrent

an annex to this Convention shall so notify the
Article 12 Depositary in writing within twelve months from the
SECRETARIAT date of the communication of the adoption. The

. . .. Depositary shall without delay notify all PartieSamy
The Executive Secretary of the Economic CommissioQ ,ch notification received. A Party may at any tim

for Europe shall carry out the following secretaria g titte an acceptance for its previous notiticaand,
functions: upon deposit of an instrument of acceptance with th

(@) The convening and preparing of meetings of th®epositary, the amendments to such an annex shall
Parties; become effective for that Party.

(b) The transmission to the Parties of reports @ihér g On the expiry of twelve months from the dateitsf
information received in accordance with the pransi  communication by the Depositary as provided for in

e

of this Convention; and paragraph 4 above an amendment to an annex shall
(c) Such other functions as may be determined by thbecome effective for those Parties which have not
Parties. submitted a notification to the Depositary in acizorce

with the provisions of paragraph 5 above, provitteat
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not more than one third of the Parties have subtitt sovereign States members of the Economic Commissjon

such a notification. for Europe to which their member States have
transferred competence over matters governed Isy thi

7. For the purposes of this article, "Parties presad
voting" means Parties present and casting an affiven
or negative vote.

Convention, including the competence to enter in
treaties in respect of these matters.

Article 18

Article 15 DEPOSITARY
REVIEW OF COMPLIANCE

. . . The Secretary-General of the United Nations shwlba
The Meeting of the Parties shall establish, on @, Depositary of this Convention.
n

consensus basis, optional arrangements of a non-

confrontational, non-judicial and consultative matfior  Article 19

reviewing compliance with the provisions of thisSRATIFICATION, ACCEPTANCE, APPROVAL
Convention. These arrangements shall allow fopND ACCESSION

appropriate public involvement and may include the

option of considering communications from membdrs ol- This Convention shall be subject to ratification

the public on matters related to this Convention. acceptance or approval by signatory States andnabi
economic integration organizations.

Article 16

SETTLEMENT OF DISPUTES 2. This Convention shall be open for accessiorr@® f

22 December 1998 by the States and regional ecano
1. If a dispute arises between two or more PadiEsit integration organizations referred to in article 17
the interpretation or application of this Conventithey _
shall seek a solution by negotiation or by any othe3: ANy other State, not referred to in paragragtbave,
means of dispute settlement acceptable to theepai that IS @ Member of the United Nations may accede

the dispute. )
Parties.

2. When signing, ratifying, accepting, approving or L . . .
acceding to this Convention, or at any time theezah 4. Any organization r(_aferred to in arfucle 17 whic
Party may declare in writing to the Depositary that a becomes a Party to this Convention without anyt®f
dispute not resolved in accordance with paragraph embgr States belng a Party §hal| be bound bhell
above, it accepts one or both of the following nseah  © ligations under this Convention. If one or moffe ¢

dispute settlement as compulsory in relation toRagty ~ SUCh @n organization’s member States is a Partliso
accepting the same obligation: Convention, the organization and its member Ststia#f

decide on their respective responsibilities for the

(a) Submission of the dispute o the Internatidalirt  performance of their obligations under this Conigemt
of Justice; In such cases, the organization and the membeesSt

(b) Arbitration in accordance with the procedure@&t shall not be entitled to exercise rights under this

in annex Il. Convention concurrently.

3. If the parties to the dispute have accepted bwns 5. In their instruments of ratification, acceptance
of dispute settlement referred to in paragraph @ap approval or accession, the regional economic iatemy
the dispute may be submitted only to the Intermatio organizations referred to in article 17 shall dexlthe

Court of Justice, unless the parties agree otherwis extent of their competence with respect to the enstt

. governed by this Convention. These organizatiomdl sh
Article 17 also inform the Depositary of any substantial
SIGNATURE modification to the extent of their competence.

This Convention shall be open for signature at Aarh Article 20

(Denmark) on 25 June 1998, and thereafter at UnitéNTRY INTO FORCE

Nations Headquarters in New York until 21 December

1998, by States members of the Economic Commissich This Convention shall enter into force on theetieth
for Europe as well as States having consultatiséust day after the date of deposit of the sixteenthrimsent
with the Economic Commission for Europe pursuant t®f ratification, acceptance, approval or accession.
paragraphs 8 and 11 of Economic and Social Councl .
resolution 36 (V) of 28 March 1947, and by regibna él For the purposes of paragraph 1 above, anyumemt

economic integration organizations constituted b
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organization shall not be counted as additionahtise 7. Industrial plants for the:
deposited by States members of such an organization (a) Production of pulp from timber or similar fibr

3. For each State or organization referred toficlarl7 ~ materials;

which ratifies, accepts or approves this Convention (b) Production of paper and board with a production

accedes thereto after the deposit of the sixteenfiPacity exceeding 20 tons per day.
instrument of ratification, acceptance, approval
accession, the Convention shall enter into forcehen
ninetieth day after the date of deposit by sucheSta
organization of its instrument of ratification, aptance,
approval or accession.

08, (a) Construction of lines for long-distance waiy
traffic and of airports 2/ with a basic runway lémgf 2
100 m or more;

(b) Construction of motorways and express roads; 3/
(c) Construction of a new road of four or more Bnar

Article 21 realignment and/or widening of an existing roadved

WDRAWAL lanes or less so as to provide four or more lawbsre

such new road, or realigned and/or widened sedaifon

At any time after three years from the date on withis  road, would be 10 km or more in a continuous length

Convention has come into force with respect to dyPa

that Party may withdraw from the Convention by miyi  9- (8) Inland waterways and ports for inland-watgrw

written notification to the Depositary. Any such traffic which permit the passage of vessels of dv860

withdrawal shall take effect on the ninetieth détgrathe  tons;

date of its receipt by the Depositary. (b) Trading ports, piers for loading and unloadin

_ connected to land and outside ports (excludingyfer
Article 22 piers) which can take vessels of over 1 350 tons.
AUTHENTIC TEXTS

10. Groundwater abstraction or artificial groundsvat

= Q

The original of this Convention, of which the Esli recharge schemes where the annual volume of water

French and Russian texts are equally authentidl, Iska abstracted or recharged is equivalent to or excééds
deposited with the Secretary-General of the Uniteghillion cubic metres.

Nations.
11. (a) Works for the transfer of water resourcetsvben

IN WITNESS WHEREOF the undersigned, being dulyriver basins where this transfer aims at preventing

authorized thereto, have signed this Convention. possible shortages of water and where the amount| of

DONE at Aarhus (Denmark), this twenty-fifth day OfWater transferred exceeds 100 million cubic meye=s!

June, one thousand nine hundred and ninety-eight. ~ (b) In all other cases, works for the transfer atav
resources between river basins where the multidnnua

Annex | average flow of the basin of abstraction excee@9@

LIST OF ACTIVITIES REFERRED TO IN million cubic metres/year and where the amount of

ARTICLE 6, PARAGRAPH 1 (a) water transferred exceeds 5% of this flow. In bcakes

) transfers of piped drinking water are excluded.

1. Energy sector:

(..0) 12. Extraction of petroleum and natural gas for

2. Production and processing of metals: commercial purposes where the amount extracted

(...) exceeds 500 tons/day in the case of petroleum &0d 5

, _ 000 cubic metres/day in the case of gas.

3. Mineral industry:

(...) 13. Dams and other installations designed for the

4. Chemical industry: Production within the meanafg helding back or permanent storage of water, where a

new or additional amount of water held back oredor

the categories of activities contained in this geaph - )
exceeds 10 million cubic metres.

means the production on an industrial scale by atem
processing of substances or groups of substarstesl li 14 pjpelines for the transport of gas, oil or cluais
in subparagraphs (a) to (g): with a diameter of more than 800 mm and a length
() more than 40 km.

5. Waste management: . . . .
(.) g 15. Installations for the intensive rearing of poulor

) _ pigs with more than:
6. Waste-water treatment plants with a capacitya) 40 000 places for poultry;

exceeding 150 000 population equivalent. (b) 2 000 places for production pigs (over 30 kg):
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(c) 750 places for sows. less than two years unless they would be likelgaose

. - a significant adverse effect on environment ortheal
16. Quarries and opencast mining where the suidace

the site exceeds 25 hectares, or peat extractiberenv 22. Any change to or extension of activities, wheueh
the surface of the site exceeds 150 hectares. a change or extension in itself meets th
criteria/thresholds set out in this annex, shalkbbject
to article 6, paragraph 1 (a) of this ConventiomyA
other change or extension of activities shall Hgesai to
article 6, paragraph 1 (b) of this Convention.

17. Construction of overhead electrical power ling
a voltage of 220 kV or more and a length of mom@mnth
15 km.

18. Installations for the storage of petroleum,giag

petrochemical, or chemical products with a capaofty 1/ Nyclear power stations and other nuclear reactor

200 000 tons or more. cease to be such an installation when all nuclezréind
19. Other activities: other radioactively contaminated elements have be

- Plants for the pretreatment (operations such d§moved permanently from the installation site.
washing, bleaching, mercerization) or dyeing ofd#or _ ) _

textiles where the treatment capacity exceedsi®per 2/ For the purposes of this Convention, "airpor&ams
day; an airport which complies with the definition ireth944

- Plants for the tanning of hides and skins whée t Chicago Convention setting up the InternationalilCiv
treatment capacity exceeds 12 tons of finishedymtsd Aviation Organization (Annex 14).

per day; _ o 3/ For the purposes of this Convention, "expressi'to
- (8) Slaughterhouses with a carcass productioBd®pP  means a road which complies with the definitiorttia
greater than 50 tons per day;

(b) Treatment and processing intended for the\ iaries of 15 November 1975.
production of food products from:

() Animal raw materials (other than milk) with a Annex Il

finished product production capacity greater thanons ARBITRATION

per day; : : :

(i) Vegetable raw materials with a finished produc 1. In the event of a dispute being submitted fc
production capacity greater than 300 tons per day arbitration pursuant to article 16, paragraph 2 tre$
(average value on a quarterly basis); Convention, a party or parties shall notify theretariat

(average value on an annual basis); interpretation or application is at issue. The storat
- Installations for the disposal or recycling ofiraal shall forward the information received to all Pestito

carcasses and animal waste with a treatment cgpaciflis Convention.

exceedlng 10 tons per day; 2. The arbitral tribunal shall consist of three rbens.
i I_nstallat|ons for the _surface treatment of Sum Both the claimant party or parties and the othetypar
objects or products using organic solvents, iNIPABr 4 ies to the dispute shall appoint an arbitraad the
for dres;mg, fprinting,  coating, de'greasmg,two arbitrators so appointed shall designate byraom
waterproofing, ~sizing, ~ painting,  cleaning  or ygreement the third arbitrator, who shall be thesident
impregnating, with a consumption capacity of mév@t ¢ the arhitral tribunal. The latter shall not beational

150 kg per hour or more than 200 tons per year; of one of the parties to the dispute, nor haveohiser
- Installations for the production of carbon (h@metnt 51 place of residence in the territory of onehefse

coal) or e_Iectrographite by means of incineratian oparties, nor be employed by any of them, nor haaitd
graphitization. with the case in any other capacity.

20. Any activity not covered by paragraphs 1-19v@00 3 f the president of the arbitral tribunal hag been
where public participation is provided for under angegjgnated within two months of the appointmenthef
environmental impact = assessment procedure i.cong  arbitrator, the Executive Secretary of t
accordance with national legislation. Economic Commission for Europe shall, at the retjue
21. The provision of article 6, paragraph 1 (a)ttig Of either party to the dispute, designate the pegi
Convention, does not apply to any of the aboveegtsj Within a further two-month period.

undertaken exclusively or mainly for research

4. If one of the parties to the dispute does npbay an
development and testing of new methods or prodocts P P pom

arbitrator within two months of the receipt of the
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request, the other party may so inform the Exeeutivl2. If one of the parties to the dispute does mpgear
Secretary of the Economic Commission for Europey whbefore the arbitral tribunal or fails to defenddtse, the

shall designate the president of the arbitral tnddu other party may request the tribunal to continue th

within a further two-month period. Upon designafion proceedings and to render its final decision. Abseof
the president of the arbitral tribunal shall requée a party or failure of a party to defend its casallshot
party which has not appointed an arbitrator to do sconstitute a bar to the proceedings.

within two months. If it fails to do so within thateriod, . . .
the president shall so 13. The arbitral tribunal may hear and determin

inform the Executive Secretary of the Economiccounter'-claims arising directly out of the subjewtter
Commission for Europe, who shall make thisOf the dispute.

appointment within a further two-month period. 14. Unless the arbitral tribunal determines othsewi
because of the particular circumstances of the, ¢hee
expenses of the tribunal, including the remunenatid
its members, shall be borne by the parties to ibgute
in equal shares. The tribunal shall keep a recball d@s
expenses, and shall furnish a final statement tifiee
the parties.

5. The arbitral tribunal shall render its decision
accordance with international law and the provisiof
this Convention.

6. Any arbitral tribunal constituted under the psoans
set out in this annex shall draw up its own rulés o

procedure. 15. Any Party to this Convention which has an iesér
both orPf @ legal nature in the subject matter of the wispand
which may be affected by a decision in the casey m
intervene in the proceedings with the consent @f t
tribunal.

8. The tribunal may take all appropriate measuces t i i . .
establish the facts. y pprop 16. The arbitral tribunal shall render its awardhin

five months of the date on which it is establisha&uess
9. The parties to the dispute shall facilitate Wk of it finds it necessary to extend the time limit éoperiod
the arbitral tribunal and, in particular, using rmkans at which should not exceed five months.
their disposal, shall:

7. The decisions of the arbitral tribunal,
procedure and on substance, shall be taken by ityajor
vote of its members.

(a) Provide it with all relevant documents, fa@t and 17. The award of the arbitral tribunal shall b
information; accompanied by a statement of reasons. It shdihbe
(b) Enable it, where necessary, to call withesses @nd binding upon all parties to the dispute. Tharaw
experts and receive their evidence. will be transmitted by the arbitral tribunal to tharties

) _ to the dispute and to the secretariat. The secttaill
10. The parties and the arbitrators shall prot&t t o4 the information received to all Partiesthis
confidentiality of any information that they receiin  ~,.vention

confidence during the proceedings of the arbitral

tribunal. 18. Any dispute which may arise between the parti
concerning the interpretation or execution of theual
may be submitted by either party to the arbitrddutnal
which made the award or, if the latter cannot beese
thereof, to another tribunal constituted for thigpgmse
in the same manner as the first.

11. The arbitral tribunal may, at the request & ohthe
parties, recommend interim measures of protection.
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2/ ROUND TABLE N° 2 :

The new system of prevention an(

remedying by the court of
environmental damage

| 1/ Theme of the second round table

Directive 2004/35/CE on environmental liabilitydaenvironmental damage is a key new
component in the framework of environmental lavshbuld have been transposed by the end of April
2007. Under its term, in the event of environmedtahage, Member States are required to establish
special proceedings base on the “polluter-paysigipie. The directive also sets out a specificeayst
for appeals against decisions taken by the auibeiit this realm.

The round table will briefly describe the progrefshe transposition process of the
environmental liability directive. After highlightg the outline of the directive, the round tabldrads
the problems linked to the implementation of thedlive and the questions of jurisdictional
competence and proceedings.

| 2/ Presentation of the speakers

Presidency :
Prof. Maria LEE | Professor of Law at University College London

| Maria Lee is professor of law at University Colldgendon. Her main teaching
and research interests lie in the law and policerfironmental protection and
the borderlines between civil liability and enviment regulation.

Her recent publications includgJ Environmental Law: Challenges, Change and
Decision-Making(2005, Hart Publishing); “Regulatory Solutions f8BMOs in
Europe: The Problem of Liability” 2003ournal of Environmental Law and
Practice 311-340; “The Changing Aims of Environmental Ligh? 2002
Environmental Law and Managemet®5 192;Environmental Protection, Law
and Policy: Text and Material®007, Cambridge University Press — co-authored
with Jane Holder).

Speakers :

Julio GARCIA- | Head of Unit at the European Commission, DG ENV

BURGUES Julio Garcia Burgués joined the European Commissidl®86. As Head of the
: Infringements Unit in DG ENV, he is in charge of& enforcement as well as of
other legal files, including environmental liabjliatnd environmental crime.

In previous assignments in DG ENV he was in chafymternational affairs,
trade and environment and international environaleagreements.
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Judge at the supreme administrative Court (Czech Raublic)

Jan Passer graduated in law from Charles univensirague in 1997 and in
European law from Stockholm university in 2000.c8ir2007, he is doctor in law
and in philosophy.

From 2001 to 2004, Jan Passer was judge at thedDiSburt for Prague 2. In
the meantime, he did an internship at the CouRiist Instance of the European
communities and one at the ECJ.

Since 2004, Jan Passer is judge at the Supremenisirative Court. Member of
the tax and financial division, he deals with taxd dinancial law and with
general administrative law (including environmerigal). Besides, he is member
of the panel of the Supreme Administrative Couat thecides electoral matters.

Jan Passer also lectures at the Czech Judicial efmadand at Masaryk
University in Brno. He is member of the board ok tizech Society for
European and Comparative Law and member of thegearo Forum of Judges
for the Environment.

Lawyer at the Paris Bar Association

Jean-Nicolas Clément graduated in law and sociolbtgy also graduated from
Sciences-Po (Public service section, 1985) andiredstaan advanced studies
degree (DEA) in environment law at Paris Il Panthidgsas university.

Jean-Nicolas Clément worked from 1986 to 1989 atldgal division of the
Equipment Board of EDF (French electricity suppliéte was then admitted to
the Paris Bar in 1990 with certificates of speemdion in public and
environmental law. He joined for one year Lemaittenod, attorney-at-law
Conseil d’Etat and Cour de cassation. He worked afarge Flécheux as
associate then partner from 1990 to 2002.

Since 2002, Jean-Nicolas Clément is partner at UBGAZsociés. His areas of
practice are Environment law, ICPE law, mining land quarries law, nuclear
law and energy law.

Jean-Nicolas Clément is also member of the editimgmittee ofBulletin du
Droit de I'Environnement Industriel (BDEI)of The French Society of
Environment Law 5SFDE), of the Society of CompamatiLaw and of the
International Association of Nuclear law.
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Thomas ALGE |Legal expert at « Justice and Environment » and ahe Okobiiro
(Coordination office for environmental organizations)

Thomas Alge holds a master's degree in law at \@ebniversity (Faculty of
Law) since 2001 and is pursuing a Ph. D. degrebdarEconomics and Business
Administration department. Thomas Alge worked asnge in three Austrian
courts and as legal assistant in the law firm Figéi Polak Leon & Partner.

Since 2002, he heads the environmental law serfac#ity for NGOs and
grassroots initiatives at the Okobiiro, an orgaitimathat gathers 14 Austrian
environmental associations (Greenpeace Austria, VWAWStria, Global 2000...).
His areas of expertise include Austrian, Europeand ainternational
environmental law and policy and environmental intfpssessment. He focuses
in particular on activities and projects in centratl southeastern Europe.

Thomas Alge is also treasurer and member of theutxe committee of the
NGO “Justice and Environment”, a European networkEnvironmental law

organizations. He thus works as project manageicaordinator. He also works
as trainer in legal issues.

Among his publications: Strategic environmental impact assessment in
infrastructure projects: case studies and legal lgsis of transposition in five
EU member state§lustice and Environment, 2000mweltstrafrecht: der neue
Richtlinienvorschlag der Europaischen Kommiss{&uropa: Magazin zur EU-
Umweltpolitik, 2007).

| 3/ Documentation

* Press release and summary of the White Paper on Einenmental Liability
(extracts)

Brussels, 9 February 2000

The European Commission has today adopted a White
Paper on Environmental Liability. The objectivetbé
Paper is to explore how the polluter pays principte

of the key environmental principles in the EC Tyeat
can best be applied to serve the aims of Community
environmental policy. Avoiding environmental damage
is the main aim of this policy. The White Paper
explores how a Community regime on environmental
liability can best be shaped. Having explored déffe
options for Community action, the Commission
concludes that the most appropriate option is a
Community framework directive on Environmental
Liability. The White Paper responds to a requesfr
the European Parliament for proposals for legmstain

this field. . . O

introduction of liability for damage to nature as
These days, we are confronted with cases of severeproposed in the White Paper, is expected to brirmgia
damage to the environment resulting from human. acts a change of attitude that should result in an nsed
The recent accident with the Erika oil tanker ahd t level of prevention and precaution.

incident, a few years ago, near the Dofiana natureOn adoption of the White Paper by the Commissid

reserve in the South of Spain, are only two exampfe . T .
cases where human activites have resulted in Environment Commissioner Margot Wallstrom state

substantial damage to the environment, involving th

suffering and death of hundreds of thousands afsbir
and other animals.

So far, the Member States of the European Uniom ha
established national environmental liability regentieat
cover damage to persons and goods, and they h
introduced laws to deal with liability for, and ale up
of, contaminated sites. However, until now, thes
national regimes have not really addressed the iefu
liability for damage to nature. This is one reasdry
economic actors have focused on their respongtsilit
to other people's health or property, but haveteraded
to consider their responsibilities for damage te tk
wider environment. This has traditionally been sasn
a 'public good' for which society as a whole shdugd
responsible, rather than something the individudbra

environmental liability regime for Europe. Legistat
in this field will provide common rules to ensufeat
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polluters will effectively be held responsible for legislation of some kind. An EC environmental lihi
environmental damage they cause. This will improve regime will not amount to the adoption by the EUaof

protection of the health of Europeans and our mhtur unilateral standard of environmental protection.

environment”. Available evidence on existing environmental liail

Possible main features of an EC environmental ~€9imes suggests that industry competitivenesabas

liability regime

environmental liability regime that aims at competitiveness problems.

implementing the polluter pays principle. It debes
the key elements needed for making such a regime\lfYEgSTY PAPER ~ ON  ENVIRONMENTAL

effective and practicable.

Since the protection of health is also an important SUMMARY

environmental objective, and for reasons of cohrm¥en 1. After giving some background information an
an EC regime should cover both ‘traditional damage' explaining what the aim of environmental liability
(damage to persons and goods) and environmental(sections 1 and 2), the case for an EC regime tnd
damage. The latter type of damage should includle bo expected effects are set out in section 3. The m

contamination of sites and damage to nature andreasons for introducing an EC regime are: improved

biological diversity in the Community. Thereforé,is implementation of key environmental principle
proposed that the liability regime should applateas (polluter pays, prevention and precaution) and

been disproportionately affected. Nor have the
environmental liability regimes existing in some
The White Paper sets out the structure for a fui€e Member States been associated with significant

ain

and species covered by the Natura 2000 Network. existing EC environmental laws, the need to ensure

These protected areas are or have to be desighated decontamination and restoration of the environme
the Member States under the Wild Birds Directive of and better integration of environment into otheligyo
1979 and the Habitats Directive of 1992. Since many areas. Moreover, an EC regime may contribute to
habitats and waterways straddle frontiers between level playing field in the internal market.

Member States, an EC regime can also provide

solutions for transboundary damage. 2. Better prevention and ensuring restoration

the EC regime should be based on strict liabilitys( that the costs of preventing and restoring envirembal
means that no fault by the polluter is requiredhemw damage will be paid by the parties responsiblettier
damage is caused by a hazardous activity. Damage tadamage rather than being financed by society irigtn
biodiversity in the protected Natura 2000 areasukho  (or: the tax payer).

also be covered if it is caused by a non-hazardous
activity. In this case, however, the liability shabe
fault-based. The liable party should be the operato
control of the activity that caused the damage.

3. Section 4 contains possible main features oE@n
environmental liability regime, namely: no retraaet
application, coverage of both environmental dama
(site contamination and damage to biological ditgrs
In case of environmental damage, the compensation t also called biodiversity) and traditional damagar(h
be paid by the polluter should be spent on thectiie to health and property). The scope of applicattuoutd
restoration of the damage. Furthermore, for casesbe a 'closed' one, to be linked with EC environme
concerning environmental damage, public interest related legislation. Contaminated sites and trowlti
groups should have a right to step into the shdes o damage should only be covered if caused by an
public authorities, where these are responsible for regulated (potentially) hazardous activity; damage
tackling environmental damage, but have not acted. biodiversity only if protected under the Natura @00
Such groups may also be allowed to take action in network, which is based on the Wild Birds Directiv
urgent cases if there is a need to prevent danidus. and the Habitats Directive.

is in line with the 1998 Arhus Convention on acciess
information, public participation in decision-magin
and access to justice, a UN/ECE Convention that has
been signed by the Community and all the EU Member
States, as well as by other states.

or potentially hazardous activities are legislatio
containing discharge or emission limits for hazaslo

objective to prevent and control risks of accidearsl
Expected effects on competitiveness pollution; legislation dealing with dangerous saistes

Most OECD countries which are the main trade and p_reparations With a view_(among qthers)
partners of the EU already have environmental litgibi protection of the environment; legislation in tihed of
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waste management; legislation in the field of 8. Interms of subsidiarity and proportionalityctien 6

genetically modified organisms (as far as not ceder considers an EC initiative justified because of th
by the Product Liability Directive); and legislatian insufficiency of separate Member State regimes
the field of transport of dangerous goods. address all aspects of environmental damage,

. : integrating effect of common enforcement through E
5. Liability should be strict for damage caused by Iawgand ?he flexibility of an EC framework re%ime

dangerous activities and fault-based for biodiversi o o
damage caused by a non-dangerous activity. ThereWhICh fixes objectives and results but leaves vaays

should be commonly accepted defences and somemstrumentsto achieve these to Member States.

equitable relief for defendants. The liable pattpdd 9. Section 7 deals with the overall economic impact
be the operator in control of the activity that eedi the environmental liability at EC level along the linefsthe
damage. White Paper, including the impact on externg

competitiveness. However, since most OECD countri
have already environmental liability legislationsaime
q(ind, an EC environmental liability regime will not
amount to the adoption by the EU of a unilater
standard of environmental protection. This sectid
concludes that past experience is insufficientujgpsrt

6. Criteria should be set for dealing with and agag
environmental damage, and for assessing damage t
biodiversity. There should be an obligation to gpen
compensation paid by the polluter on environmental
restoration.

Access to justice in environmental damage casaddho any strong views with respect to the economic &ffec

be enhanced, in line with the Arhus Convention on of a regime as proposed in the paper. The Commiss
access to information, public participation in demn- will continue its research in this area and laufucther
making and access to justice in environmental mstte studies on the economic and environmental impact
Finally, there should be focus on financial segufitr environmental liability. The findings of these siesl
potentially liable parties. together with all the other available evidence o

7. Section 5 considers different options for Comityun used to assess future initiatives in this area.

action, namely Community accession to the Lugano 10.Section 8 concludes that the Commission corssid

Convention, a regime for transboundary damage only,a Community framework directive on environmental

Member States action guided by an EC liability as the appropriate option, in order tooyide

recommendation, and a Community directive, bota in  the most effective means of implementing the

horizontal way and sector-wise. Arguments for and environmental principles of the EC Treaty, in parkar
against each option are given, with a horizontal the polluter pays principle. Interested parties sand

Community directive considered as the most comments on the White Paper to the Commission until

appropriate option. 1 July 2000.

The full text of the White paper on environmentiabllity is available on the Commission’s website a
http://ec.europa.eu/environment/liability/pdf/elll fodf

= Directive 2004/35/CE on environmental liability, 2%t April 2004

DIRECTIVE 2004/35/CE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL ON
ENVIRONMENTAL LIABILITY WITH REGARD TO THE PREVENTI  ON AND REMEDYING OF
ENVIRONMENTAL DAMAGE

(extracts)

Having regard to the proposal from the Commissin(1

THE EUROPEAN PARLIAMENT AND THE Having regard to the Opinion of the European Ecdnor
COUNCIL OF THE EUROPEAN UNION, and Social Committee(2),

After consulting the Committee of the Regions,

Having regard to the Treaty establishing the Euaope Acting in accordance with the procedure laid down
Community, and in particular Article 175(1) thergof Article 251 of the Treaty(3), in the light of theint text
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approved by the Conciliation Committee on 10 Marchuestion derives from other relevant Community

2004, legislation, the same definition should be usedths
Whereas: common criteria can be used and uniform application
promoted.

(1) There are currently many contaminated siteshe
Community, posing significant health risks, and kb&s
of biodiversity has dramatically accelerated over kast
decades. Failure to act could result in increasesl s

(6) Protected species and natural habitats migitt bé
defined by reference to species and habitats pemtén
pursuance of national legislation on nature corsem.

contamination and greater loss of biodiversity e t A_ccognt should neverthel_ess be ta_ken of specmc
situations where Community, or equivalent national,

future. Preventing and remedying, insofar as issits, Hegislation allows for certain derogations from tlegel

environmental damage contributes to implementirgy t . .
objectives and principles of the Community'SOf protection afforded to the environment.

environment policy as set out in the Treaty. Local7) For the purposes of assessing damage to land as
conditions should be taken into account when degidi defined in this Directive the use of risk assesgmen
how to remedy damage. procedures to determine to what extent human hésalth

(2) The prevention and remedying of environmenta\'lkely to be adversely affected is desirable.

damage should be implemented through the furtheran@) This Directive should apply, as far as enviremtal
of the "polluter pays" principle, as indicated hetTreaty damage is concerned, to occupational activitiesclwhi
and in line with the principle of sustainable deywhent. present a risk for human health or the environment.
The fundamental principle of this Directive shouldThose activities should be identified, in principley
therefore be that an operator whose activity hased reference to the relevant Community legislation clihi
the environmental damage or the imminent thregsuch provides for regulatory requirements in relatiorcéstain
damage is to be held financially liable, in ordeirtduce activities or practices considered as posing arpiaieor
operators to adopt measures and develop practicesattual risk for human health or the environment.
minimise the risks of environmental damage so tinair

exposure to financial liabilities is reduced. (9) This Directive should also apply, as regardsiige

to protected species and natural habitats, to any
(3) Since the objective of this Directive, namely t occupational activities other than those alreadgatly or
establish a common framework for the prevention anddirectly identified by reference to Community
remedying of environmental damage at a reasonalsie clegislation as posing an actual or potential riskHfuman
to society, cannot be sufficiently achieved by Member health or the environment. In such cases the amerat
States and can therefore be better achieved at @Qaoityn should only be liable under this Directive wheneleris
level by reason of the scale of this Directive ated at fault or negligent.

implications in respect of other Community legiglat

o . (10) Express account should be taken of the Euratom
namely Council I;)lrectlve'79/409/EEC of 2 Ap”.l.lg?gTreaty and relevant international conventions arid| o
on the conservation of wild birds(4), Council Diiee

) ommunity legislation regulating more comprehengive
92/43/EEC of 21 May 1992 on the conservation og . : L
natural habitats and of wild fauna and flora(5)d an nd more stringently the operation of any of thiviies

S . falling under the scope of this Directive. This &titive,
t[r)]'éeg')\;?] (;2i|0219/2630/(§§o%fe£h5053rgg)tz?arl]isi?r:gaarlnfen;(tjind which does not provide for additional rules of dmtfof
for Community action in the field of water policy(Ghe laws when it specifies the powers of the competent

Community may adopt measures in accordance with tﬁuthorities, is without prejudice to the rules on
L, Y y ac P : ) m%ernational jurisdiction of courts as providedter alia,
principle of subsidiarity as set out in Article 5 the

Treat N accordance with the finciole Ofin Council Regulation (EC) No 44/2001 of 22 Decembe
Y- . : . principre 2000 on jurisdiction and the recognition and erdanent
proportionality, as set out in that Article, thigréxrtive

does not ao bevond what is necessary in ordertiee of judgments in civil and commercial matters(7).isTh
that objec?ive y y Directive should not apply to activities the maurgose

of which is to serve national defence or internaio
(4) Environmental damage also includes damage dausecurity.

by airborne elements as far as they cause damage
water, land or protected species or natural habitat

D

(ﬂ) This Directive aims at preventing and remegyi
environmental damage, and does not affect rights of
(5) Concepts instrumental for the correct integtien compensation for traditional damage granted undgr a
and application of the scheme provided for by thieelevant international agreement regulating cisibility.
Directive should be defined especially as regaftus t
definition of environmental damage. When the cohaep

=]

(12) Many Member States are party to international
agreements dealing with civil liability in relatioto
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specific fields. These Member States should be tble (20) An operator should not be required to bearcthsts
remain so after the entry into force of this Direet of preventive or remedial actions taken pursuanthis
whereas other Member States should not lose thé&irective in situations where the damage in questo
freedom to become parties to these agreements. imminent threat thereof is the result of certairergs
eyond the operator's control. Member States mayal
at operators who are not at fault or negligerat ot
ear the cost of remedial measures, in situationsrev
he damage in question is the result of emissiong

(13) Not all forms of environmental damage can b
remedied by means of the liability mechanism. Far t
latter to be effective, there need to be one oremo

identifiable polluters, the damage should be caecaad events explicitly authorised or where the potential

guantifiable, and a causal link should be estabtish amage could not have been known when the even
between the damage and the identified polluter(s). g

Liability is therefore not a suitable instrument fealing mission took place.

with pollution of a widespread, diffuse charactenere it (21) Operators should bear the costs relating
is impossible to link the negative environmentdkets preventive measures when those measures should
with acts or failure to act of certain individuaiters. been taken as a matter of course in order to comitly
the legislative, regulatory and administrative psamns
regulating their activities or the terms of any rpiror
authorisation.

(14) This Directive does not apply to cases of Qe
injury, to damage to private property or to anyreguic
loss and does not affect any right regarding tiygses of
damages. (22) Member States may establish national rulegriog

(15) Since the prevention and remedying o
environmental damage is a task directly contrilgutio

the pursuit of the Community's environment policy,
public  authorities should ensure the prope

: . . conditions as those producing such products. Bidase,
implementation and enforcement of the scheme pealvid . o .
for by this Directive. apportionment of liability should be determined

accordance with national law.

ember States may take into account, in particula,
specific situation of users of products who might be

(16) Restoration of the environment should takeglia
an effective manner ensuring that the relevanbragon
objectives are achieved. A common framework shbeld
defined to that end, the proper application of wwhic
should be supervised by the competent authority.

(23) Competent authorities should be entitled tover
the cost of preventive or remedial measures from
operator within a reasonable period of time from date
on which those measures were completed.

(17) Appropriate provision should be made for thos
32‘::;23 h;\(/r:aer((a) c sfr\g:jal ir:nztﬁgﬁez ?:1 aﬁgglrrophrgf n:ﬁgsuring that the legitimate interests of the rahev
competent authority cannot ensure that all the sszoy
remedial measures are taken at the same time.cmau
case, the competent authority should be entitletbtide
which instance of environmental damage is to
remedied first.

of specific tasks entailing appropriate administeat
b iscretion, namely the duty to assess the sigmifieaof

should be taken.
(18) According to the "polluter-pays" principle, an :
operator causing environmental damage or creating 825) Persons adversely affected or likely to beeasily

imminent threat of such damage should, in principéar . . .
the cost of the necessary preventive or remedi%?k the competent authority to take action. Envirental

measures. In cases where a competent authority a&rotecnon is, however, a diffuse interest on belodl

itself or through a third party, in the place of@verator, ngi:t?o'nnd'\{gjuasc:v il lr\llgtn?lv(\)/sgrsn%%n?;lw'”orrloetlerggazo
that authority should ensure that the cost incubed is P . o 9 : 9
recovered from the operator. It is also appropriate the promoting environmental protection should therefmsm

operators should ultimately bear the cost of agsgss bff g![\'/en. th? oppcirttgnlty ft:)h_prg'perlg contribute the
environmental damage and, as the case may bes'mngsese ective implementation ot this Lirective.
an imminent threat of such damage occurring. (26) The relevant natural or legal persons conaker
should have access to procedures for the revietef

(19) Member States may provide for flat-rate caitah competent authority's decisions, acts or failuradio

of administrative, legal, enforcement and otheregeh

ost allocation in cases of multiple party causatio

l‘ljeld responsible for environmental damage in thmesa

g24) It is necessary to ensure that effective meains
|£r|1plementation and enforcement are available, while

affected by environmental damage should be entitbed

t or

to
have

an

operators and other interested parties are addyguate
safeguarded. Competent authorities should be ingeha

the damage and to determine which remedial measures

ne

costs to be recovered. (27) Member States should take measures to enadurag

the use by operators of any appropriate insuranother
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forms of financial security and the development oprovisions implementing Article 6(3) and (4) or e
financial security instruments and markets in ortter 16 of Directive 92/43/EEC or Article 9 of Directivg
provide effective cover for financial obligationsder 79/409/EEC or, in the case of habitats and speuxs

this Directive. covered by Community law, in accordance with

(28) Where environmental damage affects or is yikel %Zrlils\;arl\(/aargonprowsmns of national law on natu

affect several Member States, those Member Stat
should cooperate with a view to ensuring proper an®) water damage, which is any damage that sigmiflg
effective preventive or remedial action in respaficany adversely affects the ecological, chemical and
environmental damage. Member States may seek daantitative status and/or ecological potentialdefned
recover the costs for preventive or remedial astion in Directive 2000/60/EC, of the waters concernedhw
the exception of adverse effects where Article #fthat

(29) This Directive should not prevent Member StateDirective applies:

from maintaining or enacting more stringent prais in
relation to the prevention and remedying ofc) land damage, which is any land contaminaticat t
environmental damage; nor should it prevent thegolo creates a significant risk of human health beingeeskly
by Member States of appropriate measures in relatio affected as a result of the direct or indirectadtrction,
situations where double recovery of costs couldioes in, on or under land, of substances, preparatig
a result of concurrent action by a competent aitihor organisms or micro-organisms;

under this Directive and by a person whose propisrty o n

affected by the environmental damage. damage" means a measurable adverse change

natural resource or measurable impairment of aralat
(30) Damage caused before the expiry of the deadiin resource service which may occur directly or inctise
implementation of this Directive should not be amek

by its provisions. 3. " protected species and natural habitats" mdahshe

species mentioned in Article 4(2) of Directiv
(31) Member States should report to the Commission 79/409/EEC or listed in Annex | thereto or listed
the experience gained in the application of thiee€live Annexes Il and IV to Directive 92/43/EEC;

S0 as to enable the Commission to consider, taikitty
account the impact on sustainable development a
future risks to the environment, whether any revigiw
this Directive is appropriate,

b) the habitats of species mentioned in Articl&) 4gf

ective 79/409/EEC or listed in Annex | thereto
listed in Annex Il to Directive 92/43/EEC, and thatural
habitats listed in Annex | to Directive 92/43/EEfdahe
HAVE ADOPTED THIS DIRECTIVE: breeding sites or resting places of the specig¢sdliin
Article 1 Annex |V to Directive 92/43/EEC; and

Subject matter (c) w_here a I\/_Iembgr State so determine_s, any hatnitg

species, not listed in those Annexes which the Mam
The purpose of this Directive is to establish aneavork State designates for equivalent purposes as thmde
of environmental liability based on the "polluteaays” down in these two Directives;

principle, to prevent and remedy environmental dgana 4. "conservation status" means: (a) in respectrudtaral

Article 2 habitat, the sum of the influences acting on a naatl
habitat and its typical species that may affectlotsg-
term natural distribution, structure and functiasswell
For the purpose of this Directive the following idéfons  as the long-term survival of its typical specieshini, as
shall apply: the case may be, the European territory of the Memn

1. "environmental damage” means: (a) damage %.ates to which tr;]e TreatyI applies fOL thﬁ tt()e_rrthfya
protected species and natural habitats, which i afflemMper State or the natural range of that habitat;
damage that has significant adverse effects orhiiegor The conservation status of a natural habitat veltdken
maintaining the favourable conservation status wfhs as “favourable" when:

habitats or species. The significance of such &ffecto . : I
be assessed with reference to the baseline comditio its natural range and areas it covers within thage are

taking account of the criteria set out in Annex I; stable or increasing,

Definitions

- the specific structure and functions which areessary
for its long-term maintenance exist and are likédy
@ontinue to exist for the foreseeable future, and

Damage to protected species and natural habitats rimt
include previously identified adverse effects whiekult
from an act by an operator which was express
authorised by the relevant authorities in accordamith
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- the conservation status of its typical species
favourable, as defined in (b);

(b) in respect of a species, the sum of the inftaen
acting on the species concerned that may affedbtige
term distribution and abundance of its populatiaithin,
as the case may be, the European territory of teenidér
States to which the Treaty applies or the territofya
Member State or the natural range of that species;

The conservation status of a species will be taken
"favourable" when:

(2. "natural resource" means protected species
natural habitats, water and land;

13. "services" and "natural resources services"nntba
functions performed by a natural resource for tbeelfit
of another natural resource or the public;

14. "baseline condition” means the condition attthme
of the damage of the natural resources and serthegs
would have existed had the environmental damage
occurred, estimated on the basis of the best irdtiom
available;

- population dynamics data on the species concerng8l. "recovery”, including "natural recovery", meairs

indicate that it is maintaining itself on a longrebasis
as a viable component of its natural habitats,

- the natural range of the species is neither beadgced
nor is likely to be reduced for the foreseeablarkit and

- there is, and will probably continue to be, disidntly
large habitat to maintain its populations on a loemgn
basis;

5.
2000/60/EC,;

6. "operator" means any natural or legal, privatpublic
person who operates or controls the occupatiortaditgc
or, where this is provided for in national legigtat to
whom decisive economic power over the technic
functioning of such an activity has been delegat
including the holder of a permit or authorisation $uch
an activity or the person registering or notifyisigch an
activity;

7. "occupational activity" means any activity cadiout
in the course of an economic activity, a businasaro
undertaking, irrespectively of its private or pablprofit
or non-profit character;

8. "emission" means the release in the environnaeng
result of human activities, of substances, preparst
organisms or micro-organisms;

9.
likelihood that environmental damage will occurthe
near future;

10. "preventive measures" means any measures take
response to an event, act or omission that hasecr@am
imminent threat of environmental damage, with awie
preventing or minimising that damage;

11. ‘"remedial measures" means any action,
combination of actions, including mitigating or enm

the case of water, protected species and natubdtate
the return of damaged natural resources and/oriregpa
services to baseline condition and in the caseand |
damage, the elimination of any significant risk
adversely affecting human health;

16. "costs" means costs which are justified byribed to
ensure the proper and effective implementationhig t
Directive including the costs of assessing envirental

"waters" mean all waters covered by Directivelamage, an imminent threat of such damage, alteesat
for action as well as the administrative, legald a

enforcement costs, the costs of data collectionchdr
general costs, monitoring and supervision costs.

Article 3

e%cope

1. This Directive shall apply to:

(@) environmental damage caused by any of
occupational activities listed in Annex Ill, and &my
imminent threat of such damage occurring by reaxfon
any of those activities;

(b) damage to protected species and natural hsib
caused by any occupational activities other tharsdh
listed in Annex Ill, and to any imminent threat saich

damage occurring by reason of any of those ad&syit
whenever the operator has been at fault or nedligen

"imminent threat of damage" means a sufficie?. This Directive shall apply without prejudice twore

stringent Community legislation regulating the @tem
of any of the activities falling within the scopé this
r]IDirective and without prejudice to Community legigbn
containing rules on conflicts of jurisdiction.

3. Without prejudice to relevant national legisiati this
Directive shall not give private parties a right
8Pmpensation as a consequence of environmentalggar
or of an imminent threat of such damage.

measures to restore, rehabilitate or replace dasnagérticle 4

natural resources and/or impaired services, ordvige
an equivalent alternative to those resources eice as
foreseen in Annex Il;

Exceptions

1. This Directive shall not cover environmental daa
or an imminent threat of such damage caused by:
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(@) an act of armed conflict, hostilities, civil war (a) require the operator to provide information amy
insurrection; imminent threat of environmental damage or in scisgue

(b) a natural phenomenon of exceptional, inevitairid cases of such an imminent threat;

irresistible character. (b) require the operator to take the necessaryepiawe

2. This Directive shall not apply to environmentaf"€2SUres:

damage or to any imminent threat of such damagegri (c) give instructions to the operator to be follohen the
from an incident in respect of which liability ornecessary preventive measures to be taken; or
compensation falls within the scope of any of th

International Conventions listed in Annex 1V, inding ?d) ltself take the necessary preventive measures.

any future amendments thereof, which is in forcehe 4. The competent authority shall require that the

Member State concerned. preventive measures are taken by the operatorhdf

S . - : operator fails to comply with the obligations laidwn in
3. This Directive shall be without prejudice to tight of ) "
the operator to limit his liability in accordanceithv paragraph 1 or 3(b) or (c), cannot be identifiedsonot

national legislation implementing the Convention Oliequired to bear the costs under this Directives
Limitation of Liability for Maritime Claims (LLMC), ompetent authority may take these measures itself.
1976, including any future amendment to the Corivant Article 6

or the Strasbourg Convention on Limitation of Llapi

in Inland Navigation (CLNI), 1988, including anyttue
amendment to the Convention. 1. Where environmental damage has occurred

operator shall, without delay, inform the compete
C%uthority of all relevant aspects of the situationl take:

Remedial action

4. This Directive shall not apply to such nucleaks or

environmental damage or imminent threat of su
damage as may be caused by the activities covgréteb (@) all practicable steps to immediately contraiptain,
Treaty establishing the European Atomic Energgemove or otherwise manage the relevant contansn
Community or caused by an incident or activityéspect and/or any other damage factors in order to limitm

—

th

the
2Nt

ant

of which liability or compensation falls within trecope prevent further environmental damage and adverse

of any of the international instruments listed inngx Vv, effects on human health or further impairment ofises
including any future amendments thereof. and

5. This Directive shall only apply to environmentakb) the necessary remedial measures, in accordaitice
damage or to an imminent threat of such damageedaudrticle 7.

by pollution of a diffuse character, where it isspible to
establish a causal link between the damage and t

activities of individual operators. (@) require the operator to provide supplement

o _ _ information on any damage that has occurred,
6. This Directive shall not apply to activities th@ain

purpose of which is to serve national defence dp) take, require the operator to take or giveruretons

international security nor to activities the solegnse of to the operator concerning, all practicable steps
which is to protect from natural disasters. immediately control, contain, remove or otherwi

_ manage the relevant contaminants and/or any o
Article 5 damage factors in order to limit or to prevent fiert
Preventive action environmental damage and adverse effect on hur
health, or further impairment of services;

.eThe competent authority may, at any time:

1. Where environmental damage has not yet occiloued _ _
there is an imminent threat of such damage ocayrtire (C) require the operator to take the necessary diing
operator shall, without delay, take the necessameasures;

preventive measures. (d) give instructions to the operator to be follalan the

2. Member States shall provide that, where appatgri necessary remedial measures to be taken; or

and_ In any case when_ever an imminent thr_eat @—S) itself take the necessary remedial measures.
environmental damage is not dispelled despite the _ _ _
preventive measures taken by the operator, opsrater 3. The competent authority shall require that #reedial
to inform the competent authority of all relevaspacts Mmeasures are taken by the operator. If the opef@tsito

of the situation, as soon as possible. comply with the obligations laid down in paragraplor

2(b), d), t be identified or i ged t
3. The competent authority may, at any time: (b), (¢) or (d), cannot be identified or is noguied to
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authority may take these measures itself, as a snefin (a) was caused by a third party and occured detpite
last resort. fact that appropriate safety measures were in ptace

Article 7 (b) resulted from compliance with a compulsory orole
instruction emanating from a public authority otliean
an order or instruction consequent upon an emission
1. Operators shall identify, in accordance with &xrl, incident caused by the operator's own activities.

potential remedial measures and submit them to the .
competent authority for its approval, unless thén such cases Member States shall take the apatepr

competent authority has taken action under ArticlB'€asUres to enable the operator to recover thes cost

6(2)(e) and (3). Incurred.
2. The competent authority shall decide which raaled 4. The Member Sta‘?s may allow the operator nbetr .
g\e cost of remedial actions taken pursuant to this

Determination of remedial measures

measures shall be implemented in accordance wi )

Annex IlI, and with the cooperation of the relevan Irective where he demonstrate; that he was ntztLét

operator, as required. or negllge.nt and that the environmental damage was
caused by:

3. Where several instances of environmental dama o .

have occurred in such a manner that the compet&%?yan emission or event expressly authorised by, a

authority cannot ensure that the necessary remedi in accordance with the conditions of, gn

measures are taken at the same dme. the compe@fTEIA NN CI XN O U BN
authority shall be entitled to decide which ins&raf 9 P

environmental damage must be remedied first. !eg|slat|ve measures gdopted by the Commumty. Bgdm
in Annex lll, as applied at the date of the emissw

In making that decision, the competent authoritgllsh event;
have regard, inter alia, to the nature, extentgragity of

the various instances of environmental damag<pg
concerned, and to the possibility of natural recpve r
Risks to human health shall also be taken intowtico

) an emission or activity or any manner of usag
oduct in the course of an activity which the @per
demonstrates was not considered likely to cause
environmental damage according to the state ohsfiee
4. The competent authority shall invite the persorend technical knowledge at the time when the enmissi
referred to in Article 12(1) and in any case thespas on was released or the activity took place.
whose land remedial measures would be carried mut

. . : . 5. Measures taken by the competent authority
submit their observations and shall take them mtpursuance of Article 5(3) and (4) and Article 662 (3)

n

account. shall be without prejudice to the liability of thelevant
Article 8 operator under this Directive and without prejudice
Prevention and remediation costs Articles 87 and 88 of the Treaty.

1. The operator shall bear the costs for the ptaxeand Article 9

remedial actions taken pursuant to this Directive. Cost allocation in cases of multiple party causatio

2. Subject to paragraphs 3 and 4, the competenow@tyt This Directive is without prejudice to any provisg of
shall recover, inter alia, via security over prdpeor national regulations concerning cost allocationdses of
other appropriate guarantees from the operator id® multiple party causation especially concerning the
caused the damage or the imminent threat of dantlage, apportionment of liability between the producer dhe
costs it has incurred in relation to the preventore user of a product.

remedial actions taken under this Directive. Article 10

However, the competent authority may decide not ﬁ(_) itati iod f f cost
recover the full costs where the expenditure reglio imitation period for recovery of costs

do so would be greater than the recoverable sumhere The competent authority shall be entitled to ibéiaost
the operator cannot be identified. recovery proceedings against the operator, or| if

3. An operator shall not be required to bear th&t ob appropriate, a third party who has cgused the dernag
the imminent threat of damage in relation to any

preventive or remedial actions taken pursuant ie th

Directive when he can prove that the environmentapc aoWres taken in pursuance of this Directive witive
damage or imminent threat of such damage: years from the date on which those measures hae pe

completed or the liable operator, or third parigs been
identified, whichever is the later.
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Article 11 2. The request for action shall be accompaniedhiey
relevant information and data supporting the olatéas
submitted in relation to the environmental damage
1. Member States shall designate the competemqiestion.

authority(ies) responsible for fulfilling the dusie
provided for in this Directive.

Competent authority

2. The duty to establish which operator has cadlBed environmental damage exists, the competent aughd
damage or the imminent threat of damage, to ashess shall consider any such observations and requests
significance of the damage and to determine whidhction. In such circumstances the competent atyhg
remedial measures should be taken with reference gball give the relevant operator an opportunityrtake
Annex Il shall rest with the competent authority that his views known with respect to the request foioact
effect, the competent authority shall be entitiedetquire and the accompanying observations.

the relevant operator to carry out his own assessara

to supply any information and data necessary. 4. The competent authority shall, as soon as plesaiid

in any case in accordance with the relevant prongsiof
3. Member States shall ensure that the competamdtional law, inform the persons referred to inagaaph
authority may empower or require third parties &org 1, which submitted observations to the authorifyjt®
out the necessary preventive or remedial measures.  decision to accede to or refuse the request faoraeind

4. Any decision taken pursuant to this Directiveickh shall provide the reasons for it.

imposes preventive or remedial measures shall Htate 5. Member States may decide not to apply paragraphs

exact grounds on which it is based. Such decidiali be and 4 to cases of imminent threat of damage.

notified forthwith to the operator concerned, wihals at Article 13

the same time be informed of the legal remediegabla —————

to him under the laws in force in the Member StatReview procedures

concemed and of the time-limits to which such réies 1. The persons referred to in Article 12(1) shaiién

are subject.

Article 12 public body competent to review the procedural &

Request for action substantive legality of the decisiong, acts o'lufailto act
of the competent authority under this Directive.

1. Natural or legal persons:

(a) affected or likely to be affected by environ@n provisions of national law which regulate access
damage or justice and those which require that administratexeew
procedures be exhausted prior to recourse to paldi

(b) having a sufficient interest in environmentaktigion .
proceedings.

making relating to the damage or, alternatively,

(c) alleging the impairment of a right, wherefticle 14
administrative procedural law of a Member Statal®$ Financial security

this as a precondition, 1. Member States shall take measures to encouhage

shall be entitled to submit to the competent autyr@ny development of financial security instruments a

3. Where the request for action and the accompgnyi
observations show in a plausible manner that

2. This Directive shall be without prejudice to any

—*

rit

access to a court or other independent and impaltia

nd

to

2t
nd

observations relating to instances of environmentatarkets by the appropriate economic and financial

damage or an imminent threat of such damage oftwhieperators, including financial mechanisms in case
they are aware and shall be entitled to request thwsolvency, with the aim of enabling operators &e U
competent authority to take action under this Divec financial guarantees to cover their responsibditimder

What constitutes a "sufficient interest" and "impaent this Directive.

of a right" shall be determined by the Member State 2. The Commission, before 30 April 2010 shall prese

To this end, the interest of any non-governmenté?port on the effectiveness of the Directive imterof
’ ctual remediation of environmental damages, on

organisation promoting environmental protection angctua! It )
meeting any requirements under national law shall t‘;’wa”ab'“ty atd reﬁlson?ble Coft]f ano! Ion cor?;jnﬂs
deemed sufficient for the purpose of subparagrdph (lnsurance and other types ot financial security

Such organisations shall also be deemed to hamsrigaCﬁVi.tieS povereq by Ar?”ex .”I' The report sha!i;ca
capable of being impaired for the purpose O(f,on3|der in relation to financial security the cfmul_ng
subparagraph (c) aspects: a gradual approach, a ceiling for then€iia

guarantee and the exclusion of low-risk activitiesthe
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light of that report, and of an extended impact9(1) when it derives from a specific activity thabk
assessment, including a cost-benefit analysis, tipéace and finished before the said date,
Commission shall, if appropriate, submit propodafsa

system of harmonised mandatory financial security. - damage, if more than 30 years have passed sece t

emission, event or incident, resulting in the daspag
Article 15 occurred.

Cooperation between Member States Article 18

1. Where environmental damage affects or is likely Reports and review
affect several Member States, those Member Statdk s
cooperate, including through the appropriate exghaof
information, with a view to ensuring that preveetiv
action and, where necessary, remedial action isntdk
respect of any such environmental damage.

1. Member States shall report to the Commissiorthen
experience gained in the application of this Dikecby
30 April 2013 at the latest. The reports shall udel the
information and data set out in Annex VI.

. On that basis, the Commission shall submit artep
e European Parliament and to the Council befdre| 3
April 2014, which shall include any appropriate
proposals for amendment.

2. Where environmental damage has occurred, t
Member State in whose territory the damage origsat
shall provide sufficient information to the potextity
affected Member States.

3. Where a Member State identifies damage witlsn i évTehvs (;(fa_port, referred to in paragraph 2, shalluie a

borders which has not been caused within them it ma

report the issue to the Commission and any othér) the application of:

Member Statg concerned; i't may make .recommendatio_n%r,[iCIe 4(2) and (4) in relation to the exclusiaf
for the adoption of preventive or remedial measuanas
it may seek, in accordance with this Directivergoover
the costs it has incurred in relation to the adoptof

preventive or remedial measures.

. - Article 4(3) in relation to the right of an operator
Article 16 limit his liability in accordance with the interiatal
Relationship with national law conventions referred to in Article 4(3).

pollution covered by the international instrumelissed
in Annexes IV and V from the scope of this Direetiv
and

1. This Directive shall not prevent Member Statesnf The Commission shall take into accountexperience
maintaining or adopting more stringent provisioms igained within the relevant international fora, sashthe
relation to the prevention and remedying ofMO and Euratom and the relevant international
environmental damage, including the identificatioh agreements, as well as the extent to which these
additional activities to be subject to the prevemtand instruments have entered into force and/or haven bee
remediation requirements of this Directive and thanplemented by Member States and/or have been
identification of additional responsible parties. modified, taking account of all relevant instancafs
environmental damage resulting from such activiied
the remedial action taken and the differences batvilee
liability levels in Member States, and consideritigp
relationship between shipowners' liability and oil
receivers' contributions, having due regard to any
relevant study undertaken by the International OIl
Pollution Compensation Funds.

2. This Directive shall not prevent Member Statesnf
adopting appropriate measures, such as the priomitat
double recovery of costs, in relation to situatievigere
double recovery could occur as a result of concdrre
action by a competent authority under this Direxiand
by a person whose property is affected by envirariate

damage.

Article 17 b) the application of this Directive to environmant
_— damage caused by genetically modified organisms
Temporal application (GMOs), particularly in the light of experience ged
within relevant international fora and Conventiossch
as the Convention on Biological Diversity and the
- damage caused by an emission, event or incident t Cartagena Protocol on Biosafety, as well as theltsesf
took place before the date referred to in Articdé1), any incidents of environmental damage caused | by

This Directive shall not apply to:

- damage caused by an emission, event or incidieitthw GMOs;
takes place subsequent to the date referred tartinléd c) the application of this Directive in relation pootected
species and natural habitats;
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d) the instruments that may be eligible for incogtion - the species' capacity for propagation (accordmthe
into Annexes lll, IV and V. dynamics specific to that species or to that pdjory
. its viability or the habitat's capacity for natura
Article 19 . . . e
EE— regeneration (according to the dynamics specifigtso
Implementation characteristic species or to their populations),

1. Member States shall bring into force the laws, the species' or habitat's capacity, after damaae
regulations and administrative provisions necessary occurred, to recover within a short time, withoutya
comply with this Directive by 30 April 2007. Thehal intervention other than increased protection messsuo
forthwith inform the Commission thereof. a condition which leads, solely by virtue of thendgnics

When Member States adopt those measures, they s
contain a reference to this Directive or shall b
accompanied by such a reference on the occasittreiof Damage with a proven effect on human health must
official publication. The methods of making suchclassified as significant damage.
reference shall be laid down by Member States.

gquivalent or superior to the baseline condition.

2. Member States shall communicate to the Comnmissigignificant damage:
the text of the main provisions of national law a@hthey . -
negative variations that are smaller than natur

adopt in the field covered by this Directive togatkvith . . )
a table showing how the provisions of this Dire«ativﬂucw""tIons regarded as normal for the specidsabitat

correspond to the national provisions adopted. In question,
- negative variations due to natural causes orltiegu

Article 20 from intervention relating to the normal management
Entry into force sites, as defined in habitat records or target ohecus or

This Directive shall enter into force on the day if as carried on previously by owners or operators,

publication in the Official Journal of the Europeanion. - damage to species or habitats for which it ialdisthed

Article 21 that they will recover, within a short time and hatt
E—— intervention, either to the baseline condition or &
Addressees condition which leads, solely by virtue of the dymies of

the species or habitat, to a condition deemed atgnv
or superior to the baseline condition.

ANNEX Il

This Directive is addressed to the Member States.
Done at Strasbourg, 21 April 2004.

() REMEDYING OF ENVIRONMENTAL DAMAGE

ANNEX |
This Annex sets out a common framework to be faddw
CRITERIA REFERRED TO IN ARTICLE 2(1)(A) in order to choose the most appropriate measures

The significance of any damage that has adverseteff €nsure the remedying of environmental damage.

on reaching or maintaining the favourable consémat 1, Remediation of damage to water or protectedispe
status of habitats or species has to be assessedgb¥Watural habitats

reference to the conservation status at the tim¢hef

damage, the services provided by the amenities th
produce and their capacity for natural regeneratio
Significant adverse changes to the baseline comditi

should be determined by means of measurable data sb o
as: compensatory remediation, where:

(¢}

medying of environmental damage, in relation abew

rough the restoration of the environment to d@sddine

(a) "Primary" remediation is any remedial measuhécty
returns the damaged natural resources and/or ietha

services to, or towards, baseline condition;
- the role of the particular individuals or of tdamaged

area in relation to the species or to the habit&?) . .
conservation, the rarity of the species or halgitasessed measure taken in relation to natural resourcesoand

at local, regional and higher level including af > . .
Community Ie?/el) g g remediation does not result in fully restoring tfeenaged

natural resources and/or services;

- the number of individuals, their density or theea
covered,
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(c) "Compensatory" remediation is any action taken on an accelerated time frame, or through natural

compensate for interim losses of natural resouaoeiéor recovery, shall be considered.
services that occur from the date of damage ocwyrri

until primary remediation has achieved its fulleeff, remedial measures

(d) "interim losses" means losses which result fittva
fact that the damaged natural resources and/oicesrv
are not able to perform their ecological functioms
provide services to other natural resources orh® t
public until the primary or complementary measurage
taken effect. It does not consist of financial cemgation
to members of the public.

1.2.2. When determining the scale of complemeraad/
compensatory remedial measures, the use of restoirc

shall be considered first. Under these approacwmns
that provide natural resources and/or serviceh@tame
type, quality and quantity as those damaged shall

Where primary remediation does not result in thalternative natural resources and/or services shell
restoration of the environment to its baseline a@ood  provided. For example, a reduction in quality cobkl

resource or service-to-service equivalence appesach

Identification of complementary and compensatory

(99

considered first. Where this is not possible, then

then complementary remediation will be undertalen. offset by an increase in the quantity of remedial

addition, compensatory remediation will be undestato measures.

compensate for the interim losses. 1.2.3. If it is not possible to use the first cloresource-

Remedying of environmental damage, in terms db-resource or service-to-service equivalence ambres,
damage to water or protected species or naturafatsb then alternative valuation techniques shall be u3be

also implies that any significant risk of human Ittea competent authority may prescribe the method,

being adversely affected be removed. example monetary valuation, to determine the extén
1.1. Remediation objectives the necessary complementary and compensatory raim
Purpose of primary remediation services is practicable, but valuation of the reg@haent
natural resources and/or services cannot be pestbr
V\gthin a reasonable time-frame or at a reasonabgt, ¢
then the competent authority may choose reme
measures whose cost is equivalent to the estim

1.1.1. The purpose of primary remediation is tdares
the damaged natural resources and/or services rto,
towards, baseline condition.

for
[
edi

measures. If valuation of the lost resources and/or

m

dial
ated

Purpose of complementary remediation monetary value of the lost natural resources and/or

1.1.2. Where the damaged natural resources andf§fvices.

services do not return to their baseline condititen The complementary and compensatory remedial
complementary remediation will be undertaken. Thgeasures should be so designed that they provide fo

purpose of complementary remediation is to prowade additional natural resources and/or services tecefime

similar level of natural resources and/or servicepreferences and the time profile of the remedial

including, as appropriate, at an alternative sitewould measures. For example, the longer the period of t
have been provided if the damaged site had beemegt before the baseline condition is reached, the grehe

to its baseline condition. Where possible and gmpgite  amount of compensatory remedial measures thatbeil
the alternative site should be geographically ltht@the undertaken (other things being equal).
gﬁ;nciggdposgﬁétfgﬁng into account the interestshef 1.3. Choice of the remedial options

1.3.1. The reasonable remedial options should
evaluated, using best available technologies, basdte
1.1.3. Compensatory remediation shall be undertasen following criteria:

compensate for the interim loss of natural resauiared
services pending recovery. This compensation ctsnsfs
additional improvements to protected natural h&biad - The cost of implementing the option,
species or water at either the damaged site ornat ar
alternative site. It does not consist of financial
compensation to members of the public. - The extent to which each option will prevent fatu
damage, and avoid collateral damage as a resul
implementing the option,

Purpose of compensatory remediation

- The effect of each option on public health arfetya

he likelihood of success of each option,

1.2. Identification of remedial measures
Identification of primary remedial measures - The extent to which each option benefits to ea
1.2.1. Options comprised of actions to directlyoesthe component of the natural resource and/or service,
natural resources and services towards baselirgitmon
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- The extent to which each option takes account
relevant social, economic and cultural concernsathdr
relevant factors specific to the locality,

- The length of time it will take for the restoxti of the
environmental damage to be effective,

- The extent to which each option achieves therason
of site of the environmental damage,

- The geographical linkage to the damaged site.
1.3.2. When evaluating the different identified esfial

options, primary remedial measures that do noty full

restore the damaged water or protected specieatorah
habitat to baseline or that restore it more sloedy be
chosen. This decision can be taken only if the nahtu
resources and/or services foregone at the prinignas a
result of the decision are compensated for by asing
complementary or compensatory actions to provide
similar level of natural resources and/or serviegsere
foregone. This will be the case, for example, whies
equivalent natural resources and/or services cdaad

d¢ff the use of the land is changed, all necessargsmes
shall be taken to prevent any adverse effects anahu
health.

If land use regulations, or other relevant regalsj are
lacking, the nature of the relevant area wheredtmaage
occurred, taking into account its expected develmm
shall determine the use of the specific area.

A natural recovery option, that is to say an option

which no direct human intervention in the recove

process would be taken, shall be considered.
ANNEX 1l

ACTIVITIES REFERRED TO IN ARTICLE 3(1)
(...)

ANNEX IV

IRTERNATIONAL CONVENTIONS REFERRED TO
IN ARTICLE 4(2)

(a) the International Convention of 27 November2.66

provided elsewhere at a lower cost. These addition@ivil Liability for Oil Pollution Damage;
remedial measures shall be determined in accorda%g the International Convention of 27 November 29

with the rules set out in section 1.2.2.
1.3.3. Notwithstanding the rules set out in sectidh?2.

on the Establishment of an International Fund

Compensation for Qil Pollution Damage;

and in accordance with Article 7(3), the competent, the |nternational Convention of 23 March 2001

authority is entitled to decide that no further estial
measures should be taken if:

(a) the remedial measures already taken securéhibrat
is no longer any significant risk of adversely atfieg

Civil Liability for Bunker Oil Pollution Damage;

(d) the International Convention of 3 May 1996 on

Liability and Compensation for Damage in Connecti
with the Carriage of Hazardous and Noxious Subsfn

human health, water or protected species and rhatuE@ Sea:

habitats, and

(b) the cost of the remedial measures that shoailzken

(e) the Convention of 10 October 1989 on Civil Liidyp
for Damage Caused during Carriage of Dangerous §€a

tq reach pasellne condition or similar level yvoddd by Road, Rail and Inland Navigation Vessels.
disproportionate to the environmental benefits ® b

obtained.
2. Remediation of land damage

The necessary measures shall be taken to ensuge,

ANNEX V

INTERNATIONAL INSTRUMENTS REFERRED TO
IN ARTICLE 4(4)

minimum, that the relevant contaminants are rempve(®) the Paris Convention of 29 July 1960 on Thieaity?

controlled, contained or diminished so that

contaminated land, taking account of its currerd as
approved future use at the time of the damagepngelr
poses any significant risk of adversely affectingnian

th&iability in the Field of Nuclear Energy and theuBsels

Supplementary Convention of 31 January 1963;

(b) the Vienna Convention of 21 May 1963 on Ci
Liability for Nuclear Damage;

health. The presence of such risks shall be asbesse _
through risk-assessment procedures taking intouamtco(¢) the Convention of 12 September 1997

the characteristic and function of the soil, thpetyand
concentration of the harmful substances, preparstio

organisms or micro-organisms, their risk and th

possibility of their dispersion. Use shall be attieed on
the basis of the land use regulations, or othesvegit
regulations, in force, if any, when the damage oecl

Supplementary Compensation for Nuclear Damage;

(d) the Joint Protocol of 21 September 1988 refatm
the Application of the Vienna Convention and theiss
Convention;

(e) the Brussels Convention of 17 December 19
relating to Civil Liability in the Field of Maritira
Carriage of Nuclear Material.
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ANNEX VI Member States may include in their reports any rothe

information and data they deem useful to allow @ppr
assessment of the functioning of this Directiver f{
example:

INFORMATION AND DATA REFERRED TO IN
ARTICLE 18(1)

The reports referred to in Article 18(1) shall b a list
of instances of environmental damage and instantes
liability under this Directive, with the following
information and data for each instance: - paid for directly by liable parties, when thisarmation

1. Costs incurred with remediation and preventi
measures, as defined in this Directive:

1. Type of environmental damage, date of occurren&seava”able;
and/or discovery of the damage and date on whichrecovered ex post facto from liable parties;
proceedings were initiated under this Directive.

2. Activity classification code of the liable legalrecovery should be specified.)

person(s)(1). 2. Results of the actions to promote and

3. Whether there has been resort to judicial revieimplementation of the financial security instrunmsensed
proceedings either by liable parties or qualifieditees. in accordance with this Directive.
(The type of claimants and the outcome of procegdin

o 3. An assessment of the additional administratiostsc
shall be specified.)

incurred annually by the public administration &ttgg
4. Outcome of the remediation process. up and operating the administrative structures eeed
implement and enforce this Directive.

(...)

5. Date of closure of proceedings.

= Position paper of the NGO “Justice and Environment”’on the Environmental
liability directive

http://www.justiceandenvironment.org/wp-contentbgas/2008/01/eld-position-paper.pdf

= Useful bibliographical references on environmentaliability and remedying of
environmental damage (in French):

- Réflexions autour de la transposition de la divecsur la responsabilité environnementale entdroi
francais, Pascale KROMAREK, Mathilde JACQUEAEhvironnementnovembre 2004, page 7

- La directive « responsabilité environnementatdt e droit administratif : influences prévisibles
paradoxales, Agathe VAN LAN@roit administratif juillet 2005, page 7

- « Avant-projet de loi sur la responsabilité envinementale : vers le principe pollué-payeur » ? »
Arnaud GOSSEMENT, Droit de I'environnement, n°1yghvier — février 2007, p.24

- Le nouveau dispositif de responsabilité environeetale et le droit commun, Frangoise NESI,
Dominique GUIHAL,Droit de I'environnement®151, septembre 2007, page 230

- (C.) HUGLO, «La réparation des dommages écologiques: entrgcutions de principe,
transposition incompléte du droit communautairegbort constant de la jurisprudenceGhristian
HUGLO, Gazette du palais, n° 355 a 356, vendreditzbmedi 22 décembre 2007, p.5

- La réparation des atteintes a I'environnement Ipajuge judiciaire, Laurent NEYRET, Recueil
Dalloz n°3, 2008, page 170

- Commentaires des propositions du rapport Lepatmives a la responsabilité civile — Vers une
adaptation du droit commun au domaine environneahemflathilde BOUTONNET, Laurent
NEYRET, Environnemenih©®4, 2008, page 28
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3/ ROUND TABLE N° 3 :

Extent of courts’ review powers in
the Member States
| 1/ Theme of the third round table

Environmental law often requires high technicahpetences and entails judges using experts’
reports, for instance concerning environmental ichpstudies. The judge’s control can either be
minimum or thorough with a detailed analysis of #itwantages and drawbacks of a project.

This third round table will address questions didko the scope of the judge’s control, to
training needs, to expert's role, to the place mwikeryency and interim measures or the system of
evidence.

| 2/ Presentation of the speakers

Presidency :
Georges President of the Administrative Court and vice-pregdent of the
RAVARANI Constitutional Court of Luxembourg

After a master’s degree in law at the UniversityGoénoble Il (France), Georges
Ravarani did his judicial training in a lawyer'sfioé and at the district court of
Luxembourg.

From 1980 to 1991, he worked at the first civil ieer of the district court of
Luxembourg successively as judicial assistant, gualgd first judge. He worked
as partner lawyer at Wildgen, Ravarani & Ries fro®2 to 1996. President of
the Administrative tribunal of Luxembourg from 199¢ 2007, Georges
Ravarani is currently president of the Administratcourt and vice-president of
the Constitutional Court of the Grand Duchy of Los®urg.

President of the Association of the Councils ot&Stand Supreme Administrative
Jurisdictions of the European Union, Georges Randeatures at the University
of Luxembourg in civil law. He is member of tiRasicrisie luxembourgeoise
which publishes the main Luxembourg casebook andnisharge of the

publishing of theBulletin de la jurisprudence administrative

Besides its publications in law reviews, Georgevdrani has publishedla
responsabilité de [I'Etat et des collectivités pgbks (1992) and La
responsabilité civile des personnes privées etigues(2006).

Speakers :
Joseph Juge a la Cour d’appel de Malte

MICALLEF Joseph R. MICALLEF practised law from 1982. He wapointed judge of the
Superior Courts of Malta in July of 2000. He issassigned to hear cases of
civil and commercial jurisdiction, constitutiongd@ications involving alleged
violations of human rights, as well as actionsugfigial review involving
administrative acts.

Joseph Micallef currently sits also in the CourCoiminal Appeal.
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Ryszard MIKOSZ
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Judge at the Administrative Court of Vasaa (Finland

Jan Eklund graduated in 1976 as Master of Scienkkelainki University with a
thesis on the ecology of Baltic herring. From 19861982, he worked as a
biologist with the Finnish environmental adminisitsa on the ecological effects
of river and lake regulation. In 1982, Jan Ekluretdme head of the newly-
formed regional fisheries authority in Turku andriwed as a biologist with the
fisheries authority in Vaasa from 1986 to 1994.

| | In 1994, he entered the Water Rights Appeal Caugt pudge. This special court,
dealing with civil, criminal and administrative rnteis in the field of water rights

and the exploitation of water resources, in additmlaw judges, employed also
engineers and biologists as full-time judges.

In 1999, Jan Eklund was transferred to the newlinéted Administrative Court

of Vaasa. This administrative court is a regionaktfinstance court in

administrative matters and also, the national-firstance court in environmental
and water exploitation matters. As an administeajiwdge, Jan Eklund takes
environmental and water rights cases.

In the field of environmental jurisprudence, JaruB has published articles on
"Protection of the Baltic Sea by Finnish law anteinational agreement" (in:
The role of the judiciary in the implementation adorcement of environmental
law, ed. A. Postiglione, ICEF International Court of tHenvironment
Foundation, Rome 2003, pp. 345 - 350) and , togetita Kari Kuusiniemi, on
"Finnish legislation on the prevention and remedywh environmental damage"
(in: Prevention and remedying of environmental damede G. Cordine & A.
Postiglione, Bruylant, Bruxelles 2005, pp. 135 414

Professor of Law and judge (Poland)

Ryszard Mikosz graduated in 1973 at the Facultyak of the University of

Silesia in Katowice. Since then he is working asa@ademic teacher in the
Department of Mining and Environmental Protectioamlat this Faculty. He
received his PhD degree in 1980, while already worlas a Research Assistant.

In 1992, Ryszard Mikosz received a habilitationujeq to Doctor of Laws
qualification) on the base of a monograph “Prewentrotection of Material
Rights”. In he 2008 was awarded a Professors #ke.a lecturer, tutor and
researcher he deals mostly with legal problemsweirenmental law.

From 1990 to 1993, Ryszard Mikosz was working alegal adviser of the
President of the State Mining Authority. Since 1988has been working as a
judge of the Supreme Administrative Court. In tlegigd from 2001 to 2003 he
was the President of the Regional Branch of SuprAdministrative Court in
Gliwice. Since the *iof January 2004, after changes of the legal stitEolish
administrative courts, he continued to executeduises as a President of the
Voivodship (Regional) Administrative Court in Gligg.

Ryszard Mikosz is author and co-author of over 4€@ntific papers, including
13 books, mostly concerning selected problems aedeto environmental
protection. His field of interest encompasses ggiold and mining law.

Especially, he deals with legal problems connedtegrotecting the mineral
deposits, groundwater and other environmental coexps in conjunction with

carrying out geological works afnd minerals ex@tin. He is also interested in
the issue of liability to damages caused by mining.

Among his publications:
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- Agopszowicz A, Dobrowolski G, Lipski A, Mikosz R, Walczak-Zaremba H (2000)
Legal-Ecological Considerations of Geology and Mivith Regard to Areas Requiring
Special Protective Endeavours (in Polish). Zakamy€racow, Poland

- Mikosz R (2006) Liability for Damages Caused by the Operatf a Mining Plant (in
Polish). Wolters Kluwer Poland/Zakamycze, WarsaalaRd

State councillor (France)

After graduating from the National School of Adnsimation (ENA, class Jean
Monnet — 1990), Yann Aguila entered the Councibtdte and joined, in 1994,
the private office of the Secretary General of @mwernment (Renaud Denoix de
Saint Marc then Jean-Marc Sauvé) as technical advide was appointed
commissaire du gouvernement.

In 1995, Yann Aguila became legal advisor of theskient of the Republic of
Senegal (Abdou Diouf puis Abdoulaye Wade).

In 2001, Yann Aguila came back to the Council chtStas deputy secretary

! general. Since 2004, he is again commissaire dwegnament. He concluded

notably on the Clémenceau and KPMG cases.

Yann Aguila also heads the research mission “Laa dustice”. He lectures
public law at Sciences-Po and at the Paris Law &c{ieFB). He is associate
professor at the university Paris | Panthéon-Sarborwhere he taught
environment law.
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4/ ROUND TABLE N° 4 :

A court’s review power in action :

project carried out on a Natura
2000 site (comparative study)

| 1/ Theme of the forth round table

Directive 82/43/EEC (Habitats Directive) is the merstone of Europe’s nature conservation
policy. It establishes a network of protected ar¢ias Natura 2000 network. The protection system

does not preclude human activities but rather tdestrike a balance between nature protection and

economic development. In this context, impact ssidilay a key role in the authorisation of projects
to be carried out on Natura 2000 sites. Since Maff00 sites cover almost 18% of European
territory, it is clear that national courts oftexcé (and will face) cases concerning such authimisa

This forth round table will highlight the outlind the directive and the ECJ’s case law. The
round table will address several questions: thggiglpowers, the role of experts’ reports and irhpac

studies, training needs and the ways judges adsz=balance between possible damages to nature and

socio-economic interests.

| 2/ Presentation of the speakers

Presidency :

Luc LAVRYSEN

Judge in the Belgian Constitutional Court, Presidehof the European Union
Forum of Judges for the Environment (UEFJE), Profesor at Ghent
University

Prof. Dr. Luc Lavrysen is a judge in the Belgiann€titutional Court (Brussels)
and part-time professor teaching European and madtienvironmental law at
Ghent University (Belgium). He is Director of thenironmental Law Centre of
that University, editor-in-chief of th&ijdschrift voor Milieurecht a Flemish
Environmental Law Review and member of the Belgkederal Council for
Sustainable Development, a multi-stakeholder adyisody.

Luc Lavrysen is chairman of the Working Group orodRrict Policy of that
Council. He was a member of the Inter-Universityr@aission for the Revision
of Environmental Law in the Flemish Region.

As a judge he is involved in UNEP’s Global Judgesjdtt on Sustainable
Development and the Role of Law. He is also a faumdnember of the
European Union Forum of Judges for the Environn(Elt-JE) and President of
it, since the T of January 2008.

Luc Lavrysen regularly publishes in Dutch, English French. Among his

publications on environmental lawMilieuheffingen & subsidies 2008-2009
(2008), “The right to the protection of a healthy envinment in the Belgian

constitution” (2007)Handboek Milieurechf2006).
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Speakers :

Renate PHILIPP

Marie-Claude
BLIN

Jean-Claude
BONICHOT

Il";‘
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Judge at the Federal Administrative Court of Germary

After a doctorate in law at Albert-Ludwig Univergsin Freiburg, Renate Philipp
was appointed jude at the administrative court amBurg then, in 2001, judge
at the financial court of Hamburg.

From 1995 to 1997, she taught law at Hamburg usitserAfter collaborating
with the Federal Administrative Court, she was aped judge of the same
Court in 2004.

Renate Philippe is member of th8 gection which decides cases in the field of
planning and development law and concerning thenpgy and operation of
airports.

Deputy head of unit, European Commission, DG Enviroment
Marie-Claude Blin joined the European Commissioh9@3.

As deputy head of unit of the Infringements unithet DG Environment, Marie-
Claude Blin is notably responsible for coordinatinfringements proceedings.
One of the main realms of infringements concerres ithplementation of EU
provisions concerning Nature.

In her previous assignments at the DG Environnasntleputy head of unit in
charge of Nature and Biodiversity, Marie-ClaudenBliorked on the building of
the Natura 2000 network, in compliance with thedBidirective (79/409/CEE)
and the Habitats directive (92/43/CEE).

State Councillor, judge at the European Court of Jstice (France)

After a law degree, Jean-Claude Bonichot went fer®es-Po and the National
School of Administration (ENA). He joined the Couraf State in 1982, became
“rapporteur”, “commissaire du gouvernment”, and sident of the 8 sub-
division of the judicial division of the Council &tate from 2000 to 2006. Legal
secretary at the European Court of Justice from71@81991, Jean-Claude
Bonichot was appointed judge th® af October 2006.

Director of the Private Office of the Minister fdrabour, Employment and
Vocational Training, then Minister for the Civil S&e and Modernisation of
Administration (1991-1992), Jean-Cluade Bonichebdieaded the legal mission
of the Council of State at the National Health hasice Fund for Employed
Persons from 2001 to 2006.

Lecturer at the University of Metz and at the Umsity Paris | Panthéon-
Sorbonne, Jean-Claude Bonichot is also founderclairman of the editorial
committee of théBulletin de jurisprudence de droit de I'urbanisme
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Partner at Uria & Menéndez (Spain)

Carlos de Miguel Perales holds a Doctorate in LaumCLaude from the
Universidad Pontificia Comillas - ICADE (1993) ahads a Degree in Business
Administration from the same University (1988) 1888 he joined Uria Menéndez,
where he has since become a partner of the Admaitiv& and Environmental Law
Department. He collaborates as Professor of Chd Bnvironmental Law at the
Universidad Pontificia Comillas - ICADE.

His areas of expertise include environmental awiti leiv, advising companies and
institutions on their compliance with environmenidislation and on litigation
matters.

Carlos de Miguel Perales has published several shaok environmental legal
issues: He has written several articles concerrengironmental matters in
prestigious publications.

| 3/ Documentation

= Selection of judgments of the ECJ on environment
The European Commission selected in the documBlattire and biodiversity cases — Ruling of the
ECJ » the most relevant cases linked to the impiéatien of the Birds and Habitats directives. A
part of the document (page 30 to 47) analysesrtides of the Habitats directive as they have been
interpreted by the ECJ:
The document is available on the DG Env’'s webditbafollowing address :

http://ec.europa.eu/environment/nature/legislation/caselaw/index_en.htm

A list of the leading cases and judgements of i@ &n environment is also available on the DG
Env’'s website at the following address:

http://ec.europa.eu/environment/law/cases_judgements.htm
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= Map of sites included in the Natura 2000 network

NATURA 2000: BIRDS AND HABITATS DIRECTIVES

HNATURA 2000 Infrastructure and borders

Birds Directives (SPA) ¢ Capitalz
Mational boundary

Habitats Direclives (pSCI, SCI, SAC)

Sites - or parts of sites - belonging 1o both directives Sea coastline
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Judgements of the Federal Administrative Court okEnany on the 6th article of

92/43EEC directive (Natura 2000 Directive)

Judgments of the German Federal Administrative Coyr
concerning Art. 6 of the Council Directive 92/43/EE

(1) Judgment of 19 May 1998 — BVerwG 4 A 9.97 —
Autobahn A 20

A site not yet proposed under Art. 4 (1) by the rbem
state needs to be protected in anticipation of th
directive, if apparently it has to be part of thatdda
2000 network, following the criteria set out in Amnlll.

(2) Judgment of 27 January 2000 — BVerwG 4 C 2.99
—trunk road B 1

An alternative solution is not available if the s

The object of the planning consent at issue issgeBce
a ca. 12 km section of the A 143 motorway which
projected to cross two areas in the Lower Saaldeyal
((eUnteres Saaletal) designated as nature consamva
Sites by the European Fauna Flora Habitat Directi
(FFH Directive), namely the Middle Triassic limesto

hills west of Halle and porphyry landscape to th

northwest of Halle. The A 143 is listed in the staty

plan for federal trunk roads as being of “urger
necessity” and is one of the “German Unity Transpg

Projects”. To date, the southern section of the4® 1
from the A 38 motorway through to the Halle-Neusta

significantly exceed the benefit for the site an@ a junction (intersection with the B 80 trunk roadsHzeen

therefore beyond a reasonable proportionality.

Mitigating noise and air-polution in residentiatas and
resolving accident hotspots can qualify as conate®ns
relating to human health in terms of Art. 6 (4) @at
subparagraph.

(3) Judgment of 17 May 2002 — BVerwG 4 A 28.01 —
Autobahn A 44

To qualify as an alternative solution and not as
different project altogether, the solution musteesiglly
achieve the objectives the project is designed for.

An alternative solution is not preferable if it canly be
authorised after applying Art. 6 (4) and — in cdse
project in question affects priority natural habitgpes
or priority species — if that is true for the attetive
solution too.

(4) Court-order of 31 January 2006 — BVerwG 4 B
49.05 — Airbus A380 hangar

A site which has been proposed under Art. 4 (1jHay
member state but has not been lidtgdhe Commission
yet is "appropriately protected" (Case 117/03 —-gagmi

completed.

The Federal Administrative Court adjudicated the t
plan did not meet the requirements of Europeanraat
conservation legislation despite the inclusionropact-
reduction measures (e.g.
crossings near the FFH sites). Constructing a maipr
across FFH sites invokes a rigorous system of safeg
that is subject to comprehensive judicial supeovisi

a
The Court adjudicated as follows: The agenc

responsible for the plan is obliged to demonstiate

means of an assessment of the impact on the FEH ¢
taking the best relevant scientific knowledge int

account, that there can be no question of the Rtets s
preservation goals being impaired. Measures tocedl
and avoid impact on the FFH site can indeed bentak
into account, but any doubts as to the efficacythef
measures are to be interpreted in favour of the Eikdd
If there are reasonable scientific doubts about t
reliability of the risk assessment or the efficadythe
planned risk management measures, the imp
assessment may not be concluded with a resulvoufa
of the plan.

— par. 27, ECR 2005, 1-167) if any necessary test® such a case, the plan may only be approved en

prescribedby Art. 6 (3) and (4) have been anticipated,

before consent to the project is given.

(5) Judgment of 17 January 2007 — BVerwG 9 A
20.05 - Autobahn A 143 (Halle bypass west)

basis of an extraordinary review, in which it mbst
demonstrated that there are compelling grounds
overwhelming public interest which require the ptan
be executed but which cannot be satisfied by
alternative solution that impacts on the FFH siiss|or
not at all. In addition, all compensatory measure
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necessary for safeguarding the European ecologicBirective — FFH Directive (Council Directive
networking programme “Natura 2000” must be92/43/EEC).

undertaken. If the FFH impact assessment does nibit 2000, the landscape protection designation w
solicit, record and take into account the bestrgifie  abolished for part of the area.The plaintiff ownpiece

opinion on all concretely identifiable risks, theseof property on the banks of the Elbe. He brought an
deficiencies inevitably “infect” any subsequentraext action to stop the extension of the airfield ané th

ordinary review. associated partial filling in of the Mihlenbergeych on
grounds that this violated the Birds and FFH Dike.
Under the principle of plan retention recognised inThe Commission issued a report on the project aaogr

specialised planning law, a certain limited scope f to Art. 6 Para 4 FFH Directive and considered the

remedy does exist within judicial proceedings. Hegre  negative impact of the project on an area designase
deficiencies in investigation relating to the FRHpiact part of the Natura 2000 network to be justifiable g

assessment cannot regularly be remedied by subsequgrounds of public interest. The Administrative Gour

submission, and supplementary proceedings amgpheld the claim and set the planning approval rord
required. Such proceedings have already beentadtia aside. The Higher Administrative Court (OVerwG
by the respondent Landesverwaltungsamt Sachsedismissed the claim.

Anhalt with regard to the protection of bats, whighs

not addressed in the planning approval order. Theskhe plaintiff appealed against this last decisionpoint
proceedings and the adjudication arising from thé@th  of law. The Federal Administrative Court (BVerwG

also have to take into account site protection itieg rejected the appeal and ruled that the Birds and FF

to the FFH Directive, insofar as judicial reviewdleo  Directives do not confer on the individual the tigh
objections. Accordingly, the planning approval orde claim infringement against Art. 4 Para 4 (1) Bird
to be declared unlawful and be suspended. Directive, Art. 7 in conjunction with Art. 6 Parag-4
FFH Directive or against the basic principles protey
The plaintiff's continued claim to set aside tharpling designated areas. The Court considers this suiflgie
approval order was unsuccessful. It has not yen beananifest that there can be no doubt even aftengakito
demonstrated that there are insurmountable obstémle account the singularities of Community law, therexte
the plan. As long as the plaintiff continues toitpmt for  difficulty of interpretation and the possibility of
the solicitation of expert opinion by the court, s not  divergent judicial rulings within the EU. Conseqtlgn
recognised that judicial review may not carry outthe matter will not be referred to ECJ accordinghta
functions that European law allocates to the coenget 234 EC.
authority.
The BVerwG points out that the regulations of thel8
(6) Judgment of 26 April 2007 — BVerwG 4 C 12.05 — and FFH Directives protect natural habitats anchflnd
Airport Hamburg-Finkenwerder ("Muhlenberger fauna, including European bird species, and not t
Loch") interests of humans living nearby. The Court halds
the protection of shared natural heritage is indaed
Individuals have no right to claim violation of ERirds  matter of special interest but that it is not artithat the
and FFH Directives. individual may claim. The Birds and FFH Directivae®
The plaintiff, a local resident, brought an actagainsta not intended for the protection of health, unlik
planning approval order to allow Airbus Deutschldad directives such as those for the protection of wyats
manufacture the wide-body aircraft A380 at its veoik  drinking water or ambient air quality, which ECJsha
Hamburg-Finkenwerder. The planning approval ordeadjudged as protecting the individual.
permits part of the Mihlenberger Loch to be filled
order for the site to be expanded. The Court considers that the Birds and FFH Direstiv
do not give the individual the right to the enjoymef
The Muhlenberger Loch is a tidal mudflat in the &iv nature in the protected areas. The presence ofrmima
Elbe. It was designated as a protected area in 4882 the environment should not endanger the proteation
notified to the Commission of the EU as a Europeanatural habitats and species; rather, both direstiy

Bird Protection Area according to the Directive tve  should protect the environment from humans. The

Conservation of Wild Birds — Birds Directive — (Gaul BVerwG also ruled that the member countries a
Directive 79/409/EEC) in 1998. It was also notified required to ensure the effective protection of th
the Federal Ministry for the Environment as a pt&én individual's rights only when Community law has
area for protection according to the Fauna-Floraitda invested the individual with a right, which is ribe case

with regard to the protection of habitats. As ailieshe
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member country is not required by Art. 10 Para 1t&C
provide the individual with the right to claim.

of Natura 2000 must be aimed at compensating t
(7) Judgment of 12 March 2008 — BVerwG 9 A 3.06 — ecological function that is adversely affected e t
Autobahn A 44 project.

The directive does not require the competent ailith®r Measures are eligible for compensation if, accgdm
to apply a specific method of identifying and asses present scientific knowledge, they will achieve th
the protected habitat types and species. Howeter, ttargeted compensation with high probability.

method must be chosen in the light of the besnste
knowledge. The restoration of severely damaged areas host
protected habitat types gorotected species can qualify
In general, compensatory measures can not ensare tlas compensatory measure at least if the measuneohas
the project does not adversely affect the integrftyhe  been integrated into a managment plan accordidgtto
site because usually the compensation is not afeeat 6 (1) and (2).

the time the damage occurs and reasonable doubts

remain whether the targeted compensation will bg fu (8) Court order of 13 March 2008 — BVerwG 9 VR
achieved. 9.07 — Autobahn A 4

Compensatory measures to ensure the overall cateeren
he

ng

If any area hosting a protected habitat type onw @f
such an area is lost because the project touclwsths
area, in general the integrity of the site is adebr
affected. An exception to this rule can only beepted

After a site has been listed according to Art. %ifg
boundaries can be regarded as consistent with

directive. A claimant can not challenge this only b

submitting that an adjacent area would have been

if the loss does not exceed a minimum level (bdigate  eligible for conservation as the protected site.

Habitats Directive

COUNCIL DIRECTIVE 92/43/EEC
ON THE CONSERVATION OF NATURAL HABITATS AND OF WILD FAUNA AND FLORA
(extracts)

THE COUNCIL OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the Eumape
Economic Community, and in particular Article 130s
thereof,

nature and natural resources;

Whereas, the main aim of this Directive being
promote the maintenance of biodiversity, takingoacdt
of economic, social, cultural and regional requieets,

Having regard to the proposal from the Commissipn(1  objective of sustainable development; whereas

Having regard to the opinion of the European

Parliament(2), L
(2) of human activities;

Having regard to the opinion of the Economic and

Social Committee(3), Whereas, in the European territory of the Mem

States, natural habitats are continuing to deteoand
Whereas the preservation, protection and improvémen an increasing number of wild species are serio
of the quality of the environment, including the
conservation of natural habitats and of wild fawamal
flora, are an essential objective of general isere
pursued by the Community, as stated in Article 1&0r

the Treaty;

and species form part of the Community's nat
heritage and the threats to them are often @
transboundary nature, it is necessary to take mesisu
Community level in order to conserve them;

Whereas the European Community policy and action Whereas, in view of the threats to certain types

programme on the environment (1987 to 1992)(4) make natural habitat and certain species, it is necgssar
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define them as having priority in order to favohet  Whereas a system should be set up for surveillafice

early implementation of measures to conserve them; the conservation status of the natural habitats

Whereas, in order to ensure the restoration or species covered by this Directive;

maintenance of natural habitats and species of Whereas a general system of protection is reqdoed

and

Community interest at a favourable conservatiotusta  certain species of flora and fauna to complement

it is necessary to designate special areas of patgm Directive 79/409/EEC; whereas provision should
in order to create a coherent European ecologicalmade for management measures for certain spe€i
network according to a specified timetable; their conservation status so warrants, including

prohibition of certain means of capture or killinghilst

Whereas all the areas designated, including thoseproviding for the possibility of derogations on tém

classified now or in the future as special protecareas

pursuant to Council Directive 79/409/EEC of 2 April conditions;

1979 on the conservation of wild birds(5), will leato Whereas, with the aim of ensuring that
be incorporated into the coherent European ecabgic implementation of this Directive is monitored, t
network; Commission will periodically prepare a compositpai

Whereas it is appropriate, in each area designated, based, inter alia, on the information sent to it theg

implement the necessary measures having regatueto t

conservation objectives pursued: provisions adopted under this Directive;

Whereas sites eligible for designation as specedsaof
conservation are proposed by the Member States bu
whereas a procedure must nevertheless be laid ¢mwn
allow the designation in exceptional cases of a& sit

%nowledge is essential for the implementation aé

be
es, |
th

the
he

Member States regarding the application of national

Whereas the improvement of scientific and technical

th

irective; whereas it is consequently appropriate t
encourage the necessary research and scientific wor

which has not been proposed by a Member State butWhereas technical and scientific progress mean ithat

which the Community considers essential for either must be possible to adapt the Annexes; where
maintenance or the survival of a priority naturabitat procedure should be established whereby the Co
type or a priority species; can amend the Annexes;

Whereas an appropriate assessment must be madg of a Whereas a regulatory committee should be set u
plan or programme likely to have a significant effen assist the Commission in the implementation of
the conservation objectives of a site which hasnbee Directive and in particular when decisions
designated or is designated in future; Community co-financing are taken;

as a
uncil

p to
this
on

Whereas it is recognized that the adoption of messu Whereas provision should be made for supplementary

intended to promote the conservation of priorityuna measures governing the reintroduction of certaiivaa

habitats and priority species of Community inteliesha species of fauna and flora and the possible inttciu
common responsibility of all Member States; whereas of non-native species;

this may, however, impose an excessive financieddmu

on certain Member States given, on the one har, th
uneven distribution of such habitats and species
throughout the Community and, on the other hand, th
fact that the "polluter pays" principle can haveyon HAS ADOPTED THIS DIRECTIVE:
limited application in the special case of nature
conservation;

Whereas education and general information relatn
the objectives of this Directive are essentialdbsuring
its effective implementation,

Definitions
Whereas it is therefore agreed that, in this exceat Article 1 o
case, a contribution by means of Community co- For the purpose of this Directive:
financing should be provided for within the limit§the

resources made available under the Community's

- maintain or restore the natural habitats and
decisions;

Whereas land-use planning and development policiesfavourable status as defined in (e) and (i);

should encourage the management of features of thep) napyral habitats means terrestrial or aquateass

landscape which are of major importance for wildnfa

and flora: distinguished by geographic, abiotic and biotiddess,

whether entirely natural or semi-natural;
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(c) natural habitat types of Community interest ngea
those which, within the territory referred to intiste 2:

(i) are in danger of disappearance in their natziade;
or

(i) have a small natural range following their regsion
or by reason of their intrinsically restricted grea

or

(i) present outstanding examples of
characteristics of one or more of the five follogin
biogeographical regions: Alpine, Atlantic, Contitedn
Macaronesian and Mediterranean.

Such habitat types are listed or may be listedrinex I;
(d) priority natural habitat types means naturdbitaé

types in danger of disappearence, which are present
the territory referred to in Article 2 and for the
conservation of which the Community has particular

responsibility in view of the proportion of theiatural
range which falls within the territory referred tn
Article 2; these priority natural
indicated by an asterisk (*) in Annex I,

(e) conservation status of a natural habitat mehas
sum of the influences acting on a natural habitak its

typical species that may affect its long-term naltur

distribution, structure and functions as well as libng-
term survival of its typical species within the rigry
referred to in Article 2.

The conservative status of a natural habitat valtdken
as "favourable" when:

- its natural range and areas it covers within thage
are stable or increasing, and

- the specific structure and functions which are
necessary for its long-term maintenance exist aed a

likely to continue to exist for the foreseeablautet and

- the conservation status of its typical species is

favourable as defined in (i);

(f) habitat of a species means an environment eéfby
specific abiotic and biotic factors, in which thgesies
lives at any stage of its biological cycle;

(g) species of Community interest means specieshyhi
within the territory referred to in Article 2, are:

(i) endangered, except those species whose naamge

typical

habitat types are

(i) rare, i.e. with small populations that aretnat
present endangered or vulnerable, but are at Tikk.
species are located within restricted geograplacehs
or are thinly scattered over a more extensive ramge

(iv) endemic and requiring particular attentionrbgson
of the specific nature of their habitat and/or pla¢ential
impact of their exploitation on their habitat andtbe
potential impact of their exploitation on
conservation status.

Such species are listed or may be listed in Anrie
and/or Annex IV or V;

(h) priority species means species referred tag)n(if

their

for the conservation of which the Community has

particular responsibility in view of the proportioof
their natural range which falls within the terrig
referred to in Article 2; these priority speciese
indicated by an asterisk (*) in Annex lI;

(i) conservation status of a species means theasuhe
influences acting on the species concerned that
affect the long-term distribution and abundanceitef
populations within the territory referred to in iste 2;

The conservation status will be taken as "favoe'a
when:

- population dynamics data on the species conce
indicate that it is maintaining itself on a longrtebasis
as a viable component of its natural habitats, and

- the natural range of the species is neither beidgced
nor is likely to be reduced for the foreseeablarkit and

- there is, and will probably continue to be, disigntly
large habitat to maintain its populations on a Hoergn
basis;

() site means a geographically defined area wik
extent is clearly delineated,;

(k) site of Community importance means a site whiich
the biogeographical region or regions to which
belongs, contributes significantly to the maintawor
restoration at a favourable conservation statusa
natural habitat type in Annex | or of a specie®\imex
Il and may also contribute significantly to the ecdnce
of Natura 2000 referred to in Article 3, and
contributes significantly to the maintenance ofidjical

diversity within the biogeographic region or regan

concerned.

=

may

bl

rned

nose

Df

or

is marginal in that territory and which are not For animal species ranging over wide areas, sifes o
endangered or vulnerable in the western palearctic Community importance shall correspond to the places

region; or
(i) vulnerable, i.e. believed likely to move intihe

endangered category in the near future if the dausa

factors continue operating; or
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within the natural range of such species which gure
the physical or biological factors essential toirthiée
and reproduction;

58/69




The Judge in Europe and Community Environment Law

(D special area of conservation means a site of Article 4, sites as special areas of conservataking
Community importance designated by the Member account of the objectives set out in paragraph 1.
States through a statutory, administrative and/or
contractual act where the necessary conservation
measures are applied for the maintenance or réisiora

at a favourable conservation status, of the natural
habitats and/or the populations of the speciesviach

the site is designated;

3. Where they consider it necessary, Member St
shall endeavour to improve the ecological cohereaxig
Natura 2000 by maintaining, and where appropr
developing, features of the landscape which areabr
importance for wild fauna and flora, as referreding
Article 10.
(m) specimen means any animal or plant, whethege ali Article 4
or dead, of the species listed in Annex IV and Anve _—
any part or derivative thereof, as well as any ogo®ds 1. On the basis of the criteria set out in AnnéX3tage
which appear, from an accompanying document, the 1) and relevant scientific information, each Mem
packaging or a mark or label, or from any other State shall propose a list of sites indicating Wwmatural

circumstances, to be parts or derivatives of arsnoal habitat types in Annex | and which species in Anfiex

plants of those species; that are native to its territory the sites hostr &onimal
species ranging over wide areas these sites

correspond to the places within the natural rarfgaioch
species which present the physical or biologicatdies

(n) the committee means the committee set up patrsua
to Article 20.

Article 2 essential to their life and reproduction. For amuat

species which range over wide areas, such sitédav
proposed only where there is a clearly identifisdniea
representing the physical and biological factosersal

1. The aim of this Directive shall be to contribute
towards ensuring bio-diversity through the constoma
of natural habitats and of wild fauna and floratlme
European territory of the Member States to which th

Treaty applies. Member States shall propose adaptation of thénligie

light of the results of the surveillance referred ih
2. Measures taken pursuant to this Directive shall  Article 11.

designed to maintain or restore, at favourable
conservation status, natural habitats and speéieslad
fauna and flora of Community interest.

The list shall be transmitted to the Commissiorthimi
three years of the notification of this Directivegether
with information on each site. That information Ikh
3. Measures taken pursuant to this Directive stadd include a map of the site, its name, location, rexéend
account of economic, social and cultural requireisien the data resulting from application of the crite

and regional and local characteristics. specified in Annex Il (Stage 1) provided in a faim

established by the Commission in accordance wigh

Conservation of natural habitats and habitats of procedure laid down in Article 21,

species

Article 3 2. On the basis of the criteria set out in AnnéxX3tage
- 2) and in the framework both of each of the f
1. A coherent European ecological network of specia biogeographical regions referred to in Article } (@)

areas of conservation shall be set up under the tit and of the whole of the territory referred to intidie 2

Natura 2000. This network, composed of sites hgstin (1), the Commission shall establish, in agreemadittt w

the natural habitat types listed in Annex | anditaa of each Member State, a draft list of sites of Comityu
the species listed in Annex I, shall enable theursh importance drawn from the Member States' |
habitat types and the species’ habitats concemdmtt  identifying those which lost one or more prioritgtuaral
maintained or, where appropriate, restored at a habitat types or priority species.

favourable conservation status in their naturagjean

The Natura 2000 network shall include the special natural habitat types and priority species represene
protection areas classified by the Member Statesthan 5 % of their national territory may, in agresm
pursuant to Directive 79/409/EEC. with the Commission, request that the criteriaetistn
Annex Il (Stage 2) be applied more flexibly inesging

2. Each Member State shall contribute to the cveatf . e : o
all the sites of Community importance in their iteny.

Natura 2000 in proportion to the representatiorhiwit

Member States whose sites hosting one or moreityrior

ates

e

iate

ber

shall

to their life and reproduction. Where appropriate,

a

rna

th

ve

ni
sts

its territory of the natural habitat types and tabitats The list of sites selected as sites of Community

of species referred to in paragraph 1. To thaceach  importance, identifying those which host one or en
Member State shall designate, in accordance with priority natural habitat types or priority specisball be
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adopted by the Commission in accordance with the 2. Member States shall take appropriate steps a¢aa
procedure laid down in Article 21. in the special areas of conservation, the detdidorapf

3. The list referred to in paragraph 2 shall beldshed

within six years of the notification of this Dir@gs. disturbance of the species for which the areas hava

designated, in so far as such disturbance coulg
4. Once a site of Community importance has been significant in relation to the objectives of thig&xtive.
adopted in accordance with the procedure laid dmwn
paragraph 2, the Member State concerned shall
designate that site as a special area of consenvat
soon as possible and within six years at most,
establishing priorities in the light of the imparta of

the sites for the maintenance or restoration, at a
favourable conservation status, of a natural habjfze

in Annex | or a species in Annex Il and for the
coherence of Natura 2000, and in the light of tiredts

of degradation or destruction to which those sdes
exposed.

3. Any plan or project not directly connected wih
necessary to the management of the site but litee
have a significant effect thereon, either indivitjuar in

combination with other plans or projects, shall

subject to appropriate assessment of its implinatfor
the site in view of the site's conservation objexgi In
the light of the conclusions of the assessmenthef
implications for the site and subject to the prmns of
paragraph 4, the competent national authoritiedl ¢
agree to the plan or project only after having gagsed
that it will not adversely affect the integrity die site
5. As soon as a site is placed on the list refeiwed the concerned and, if appropriate, after having obthithe
third subparagraph of paragraph 2 it shall be stlife opinion of the general public.

Article 6 (2), (3) and (4). 4. If, in spite of a negative assessment of
Article 5 implications for the site and in the absence aralitive
solutions, a plan or project must neverthelessdrged
out for imperative reasons of overriding publicemnast,
including those of a social or economic nature,
Member State shall take all compensatory meas
necessary to ensure that the overall coherenceatfral
2000 is protected. It shall inform the Commissiérihe
compensatory measures adopted.

1. In exceptional cases where the Commission finds

a national list as referred to in Article 4 (1) I$ato
mention a site hosting a priority natural habitgiet or
priority species which, on the basis of relevant an
reliable scientific information, it considers to be
essential for the maintenance of that priority redtu
habitat type or for the survival of that prioritgexies, a
bilateral consultation procedure shall be initiated Where the site concerned hosts a priority natunaitat
between that Member State and the Commission #r th type and/or a priority species, the only considenat
purpose of comparing the scientific data used lohea which may be raised are those relating to humaitth
or public safety, to beneficial consequences afnary
importance for the environment or, further to amam
from the Commission, to other imperative reasons
overriding public interest.

2. If, on expiry of a consultation period not extdieg

six months, the dispute remains unresolved, the
Commission shall forward to the Council a proposal
relating to the selection of the site as a site of
Community importance. Article 7

3. The Council, acting unanimously, shall take a Obligations arising under Article 6 (2), (3) and @f
decision within three months of the date of referra this Directive shall replace any obligations armgsumder

4. During the consultation period and pending ancdu the first sentence of Article 4 (4) of Direct

?Ze)usmn, the site concerned shall be subject twlAr6 Article 4 (1) or similarly recognized under Articke (2)

natural habitats and the habitats of species ak ase

79/409/EEC in respect of areas classified purst@an

<

A

1 be

be

sha

the

the
ures

5 of

—

thereof, as from the date of implementation of this

Article 6 Directive or the date of classification or recognitby a
Member State under Directive 79/409/EEC, where

1. For special areas of conservation, Member Stditals _
latter date is later.

establish the necessary conservation measurewingpl
if need be, appropriate management plans spedtyfical Article 8
designed for the sites or integrated into other
development plans, and appropriate statutory,
administrative or contractual measures which cpoed

to the ecological requirements of the natural labit
types in Annex | and the species in Annex Il présen
the sites.

1. In parallel with their proposals for sites dbigi for
designation as special areas of conservation, rap
priority natural habitat types and/or priority sigs; the
Member States shall send, as appropriate, to
Commission their estimates relating to the Comnyu
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co-financing which they consider necessary to allow Member States shall endeavour, where they congider
them to meet their obligations pursuant to Artiglel). necessary, in their land-use planning and develapme

2. In agreement with each of the Member States policies and, in particular, with a view to improgi the

concerned, the Commission shall identify, for sités

Community importance for which co-financing is
sought, those measures essential for the mainter@anc
re-establishment at a favourable conservation stafu Such features are those which, by virtue of theedr
the priority natural habitat types and priority sigs on and continuous structure (such as rivers with thaitks
the sites concerned, as well as the total coswngri  or the traditional systems for marking field bounes)

which are of major importance for wild fauna armt4dl.

from those measures. or their function as stepping stones (such as pands

small woods), are essential for the migration, elisal

3. The Commission, in agreement with the Member . i )
and genetic exchange of wild species.

States concerned, shall assess the financing,dingu
co-financing, required for the operation of the meas Article 11
referred to in paragraph 2, taking into accountprgst
other things, the concentration on the Member State
territory of priority natural habitat types andfaniority
species and the relative burdens which the required
measures entail.

Member States shall undertake surveillance of

referred to in Article 2 with particular regard paiority
natural habitat types and priority species.

4. According to the assessment referred to in papdg Protection of species
2 and 3, the Commission shall adopt, having regard  Article 12
the available sources of funding under the relevant
Community instruments and according to the procedur
set out in Article 21, a prioritized action framewaf
measures involving co-financing to be taken when th
site has been designated under Article 4 (4).

establish a system of strict protection for thensmi

species listed in Annex IV (a) in their natural gan

prohibiting:

5. The measures which have not been retained in theg?)tﬁggg?s O-f dgllberate_ cgpture or killing glesimens
. - pecies in the wild;

action framework for lack of sufficient resourcas,well

as those included in the abovementioned action (b) deliberate disturbance of these species, péatiy

framework which have not received the necessary co-during the period of breeding, rearing, hibernatzom

financing or have only been partially co-financetall migration;

be reconsidered in accordance with the procedureuse

in Article 21, in the context of the two-yearly few of

the action framework and may, in the maintime, be

postponed by the Member States pending such review.(d) deterioration or destruction of breeding sites

This review shall take into account, as appropyitie resting places.

new situation of the site concerned. 2. For these species, Member States shall prothibit
6. In areas where the measures dependent on cokeeping, transport and sale or exchange, and wodféoir

(c) deliberate destruction or taking of eggs frame
wild;

1. Member States shall take the requisite measores

—

ecological coherence af the Natura 2000 network, to
encourage the management of features of the lapelsca

the
conservation status of the natural habitats andispe

financing are postponed, Member States shall refrai Sale or exchange, of specimens taken from the wild,

from any new measures likely to result in detetiora  except for those taken legally before this Direetig
of those areas. implemented.

Article 9 3. The prohibition referred to in paragraph 1 (gl &)
and paragraph 2 shall apply to all stages of lifehe

The Commission, acting in accordance with the ,.imals to which this Article applies.

procedure laid down in Article 21, shall periodigal

review the contribution of Natura 2000 towards 4. Member States shall establish a system to mottie
achievement of the objectives set out in Articler@l 3. incidential capture and killing of the animal spexi
In this context, a special area of conservation fay listed in Annex IV (a). In the light of the inforrian

considered for declassification where this is wated gathered, Member States shall take further research

by natural developments noted as a result of theconservation measures as required to ensure

surveillance provided for in Article 11. incidental capture and killing does not have aifiicant
_ negative impact on the species concerned.
Article 10
Article 13
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1. Member States shall take the requisite meadores the taking, capture or killing of species listedAnnex
establish a system of strict protection for thenpla IV (a), Member States shall prohibit the use of
species listed in Annex IV (b), prohibiting: indiscriminate  means capable of causing Ic
disappearance of, or serious disturbance to, pbpota

(a) the deliberate picking, collecting, cutting,rapting of such species, and in particular:

or destruction of such plants in their natural hgthe
wild; (a) use of the means of capture and killing listec

(b) the keeping, transport and sale or exchange andAnnex Vi(a);

offering for sale or exchange of specimens of such (b) any form of capture and killing from the modgfs
species taken in the wild, except for those talegrally transport referred to in Annex VI (b).

before this Directive is implemented. Article 16

1. Provided that there is no satisfactory alteweatind
the derogation is not detrimental to the mainteranic
the populations of the species concerned at a fattei
Article 14 conservation status in their natural range, Mentates

1. If, in the light of the surveillance providedrfm may derogate from the provisions of Articles 12, 18

Article 11, Member States deem it necessary, thayl s and 15 (a) and (b):

take measures to ensure that the taking in the @fild (a) in the interest of protecting wild fauna anarél and
specimens of species of wild fauna and flora listed conserving natural habitats;

Annex V as well as their exploitation is compatitligh
their being maintained at a favourable conservation
status.

2. The prohibitions referred to in paragraph la@ (b)
shall apply to all stages of the biological cycletloe
plants to which this Article applies.

(b) to prevent serious damage, in particular topsy
livestock, forests, fisheries and water and othipes of

property;

e@é) in the interests of public health and publitetg or
for other imperative reasons of overriding pul
interest, including those of a social or econonature
and beneficial consequences of primary importaoce

- regulations regarding access to certain property, the environment;

2. Where such measures are deemed necessary, th
shall include continuation of the surveillance pded

for in Article 11. Such measures may also include i
particular:

- temporary or local prohibition of the taking of (d) for the purpose of research and education
specimens in the wild and exploitation of certain repopulating and re-introducing these species anthé
populations, breedings operations necessary for these purp

- regulation of the periods and/or methods of tgkin including the artificial propagation of plants;

specimens, (e) to allow, under strictly supervised conditions, a
selective basis and to a limited extent, the takimg
keeping of certain specimens of the species ligte
Annex IV in limited numbers specified by the conggt
national authorities.

- application, when specimens are taken, of hurdimg
fishing rules which take account of the conservatd
such populations,

- establishment of a system of licences for taking

specimens or of quotas, 2. Member States shall forward to the Commiss

every two years a report in accordance with then&br
- regulation of the purchase, sale, offering folesa established by the Committee on the derogationkeal
keeping for sale or transport for sale of specimens under paragraph 1. The Commission shall give
opinion on these derogations within a maximum t
limit of 12 months following receipt of the repaahd
shall give an account to the Committee.

- breeding in captivity of animal species as wdll a
artificial propagation of plant species, under cslyi
controlled conditions, with a view to reducing tla&ing

of specimens of the wild, 3. The reports shall specify:

- assessment of the effect of the measures adopted. (a) the species which are subject to the derogaiom
Article 15 the reason for the derogation, including the natdrdne
B risk, with, if appropriate, a reference to alteivied
In respect of the capture or killing of specieswold rejected and scientific data used;

fauna listed in Annex V (a) and in cases where, in
accordance with Article 16, derogations are appted
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(b) the means, devices or methods authorized fer th referred to in Article 11. They shall exchange

capture or killing of animal species and the reasion information for the purposes of proper coordinatain
their use; research carried out at Member State and at Contyn

(c) the circumstances of when and where such level.

derogations are granted; 2. Particular attention shall be paid to scientifiork
necessary for the implementation of Articles 4 49d
and transboundary cooperative research bety
Member States shall be encouraged.

(d) the authority empowered to declare and cheek th
the required conditions obtain and to decide wheams,
devices or methods may be used, within what ligitg
by what agencies, and which persons are to catrihbu Procedure for amending the Annexes

task; Article 19

() the supervisory measures used and the resuI'[SSuch amendments as are necessary for adapting és

uni

veen

btained nex
obtained. I, I, I, V and VI to technical and scientific pgress
Information shall be adopted by the Council acting by qualified
Article 17 majority on a proposal from the Commission.

Such amendments as are necessary for adapting A

1. Every six years from the date of expiry of tfegiqd IV to technical and scientific progress shall bemtdd

laid down in Article 23, Member States shall dragvau
report on the implementation of the measures taken
under this Directive. This report shall include in
particular information concerning the conservation Committee
measures referred to in Article 6 (1) as well as .

: . Article 20
evaluation of the impact of those measures on the

the Commission.

by the Council acting unanimously on a proposainffo

Anne>

conservation status of the natural habitat type&rofex The Commission shall be assisted by a committee
| and the species in Annex Il and the main resfltthe consisting of representatives of the Member Stateb
surveillance referred to in Article 11. The repan, chaired by a representative of the Commission.

accordance with the format established by the Article 21
committee, shall be forwarded to the Commission and —

made accessible to the public. 1. The representative of the Commission shall stibomi

the committee a draft of the measures to be takke.
committee shall deliver its opinion on the drafthin a
time limit which the Chairman may lay down accord
to the urgency of the matter. The opinion shall
delivered by the majority laid down in Article 143) of

2. The Commission shall prepare a composite report
based on the reports referred to in paragraph Is Th
report shall include an appropriate evaluation loé t
progress achieved and, in particular, of the cbution

of Natura 2000 to the achievement of the objectaats
out in Article 3. A draft of the part of the repaxvering

the information supplied by a Member State shall be
forwarded to the Member State in question for
verification. After submission to the committeeg final
version of the report shall be published by the

The votes of the representatives of the Membere$§

set out in that Article. The Chairman shall notevot

the Treaty in the case of decisions which the Cibusic
required to adopt on a proposal from the Commission

n
be

tat

within the committee shall be weighted in the marne

Commission, not later than two years after recefjthe 2. The Commission shall adopt the measures endsage

reports referred to in paragraph 1, and shall beif they are in accordance with the opinion of
forwarded to the Member States, the European committee.

Parliament, the Council and the Economic and Social ¢ ihe measures envisaged are not in accordantetht
Committee. opinion of the committee, or if no opinion is delred,
3. Member States may mark areas designated unider th the Commission shall, without delay, submit to
Directive by means of Community notices designed fo Council a proposal relating to the measures toakert
that purpose by the committee. The Council shall act by a qualified majority.

Research If, on the expiry of three months from the dateesérral
Article 18 to the Council, the Council has not acted, the psepd

measures shall be adopted by the Commission.
1. Member States and the Commission shall encourag
the necessary research and scientific work hawggrd
to the objectives set out in Article 2 and the gdlion Article 22

eSupplementary provisions
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In implementing the provisions of this Directive, Final provisions
Member States shall: ,
Article 23

(a) study the desirability of re-introducing spe&ci@
Annex IV that are native to their territory wheirast
might contribute to their conservation, providedttAn
investigation, also taking into account experience
other Member States or elsewhere, has establisteed t
such re-introduction contributes effectively to re-

notification. They shall forthwith inform th
Commission thereof.

®

1. Member States shall bring into force the laws,
regulations and administrative provisions necessary
comply with this Directive within two years of it

(72}

establishing these species at a favourable cortg@rva 2. When Member States adopt such measures, thiy sha
status and that it takes place only after proper contain a reference to this Directive or be acconguh
consultation of the public concerned; by such reference on the occasion of their official
: : L . publication. The methods of making such a reference
(b) ensure that the. deI!berate |n'§roduct|on Inte w'ld shall be laid down by the Member States.
of any species which is not native to their teryitis
regulated so as not to prejudice natural habitatisirw 3. Member States shall communicate to the Comnmissio
their natural range or the wild native fauna awodsfland, the main provisions of national law which they atdiop
if they consider it necessary, prohibit such intrcttbn. the field covered by this Directive.
The results of the assessment undertaken shall be, ..
. . o Article 24
forwarded to the committee for information;
(c) promote education and general information o th This Directive is addressed to the Member States.
need to protect species of wild fauna and flora tnd Done at Brussels, 21 May 1992. (...)
conserve their habitats and natural habitats.
=  Summary of the Birds directive,"?, April 1979

\ Council Directive 79/409/EECof 2 April 1979 on the conservation of wild birds \

Summary:

This Directive as well as its amending acts seek to  authorise the hunting of certain species on caolitnat

. protect, manage and regulate all bird species the methods used comply Wlth'certaln 'prlnC|pIess(aN|

naturally living in the wild within the Europearrigory ~ US€ and balanced control, hunting outside the gesfo

of the Member States, including the eggs of thésks b migration or re_pr_oductlon, p_rohlbltlon of large-kxar

their nests and their habitats: non-selective killing or catching methods);

- to destroy, damage or collect their nests and eggs;

» regulate the exploitation of these species.

The Member States must also conserve, maintain or * todisturb them deliberately;

restore the biotopes and habitats of these birds by + todetain them.

» creating protection zones; Apart from a number of exceptions, in particular fo
« maintaining the habitats; certain species that may be hunted, the follownegnat

ina d d b _ permitted either: the sale, transport for salegemlgin
* restoring destroyed biotopes; for sale and offering for sale of live and deadibior of

« creating biotopes. any part of a bird or any product produced from it.
Special measures for the protection of habitats are ~ The Member States may on certain conditions deeogat
adopted for certain bird species identified by the from the provisions on protection laid down in the
Directives (Annex I) and migratory species. Directives. The Commission will ascertain that the

o I consequences of such derogation are not incomeati
Directives establishing a general scheme for the : C
. ) . . with the Directives.
protection of all bird species. The following are
prohibited: The Member States must encourage research &

activities conducive to the protection, managenasrtt

« to deliberately kill or capture the bird SpeCieexploitation of the bird species covered by th
covered by the Directives. However, the Directivepjrectives.

The full text of the Birds directive is availabletivithe following link: directive/9/409/EEC
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5/ ROUND TABLE N° 5 :

Conclusion on cooperation

between courts in Europe and
training requirements

| 1/ Theme of the fifth round table

The discussions of the previous round tables shewlrich the cooperation program the
Commission commits oneself into with national jusig€his last round table seeks to confirm, from
the orientation paper of the Commission and inlitjet of the discussion of the seminar, training
needs and expectations of magistrates, justicaéfiaaies and justiciables. The outline of the tiamn
programs must be precised as well as the relevags wf organizing a proper dialogue between
judges, lawyers and the doctrine.

The participants in the round table will reactte difficulties and problems raised during the
seminar in order to give their point of view on thgues of training, of knowledge of different lega
systems and of strengthening the dialogue betweenational judge and European institutions and
the European legislator. DG Env will finalize itsemtation paper by incorporating the conclusiohs o

this round table.

| 2/ Presentation of the speakers

Presidency :
Pia BUCELLA

Speakers :

Xavier DELCROS

Director of communication, governance and civil preection in the
directorate-general for environment of the EuropeanCommission

Pia Bucella joined the Commission in 1979 afterdgeding in Philosophy from
the Catholic University of Milan, Italy. Startindgfdier career as a translator, she
went on to work for different directorate-genenalsa number of roles. As head
of civil protection between 2002 and early 2006 stvetributed to improving the
preparedness and response of European teams gpthedto provide collective
assistance in case of disaster.

Pia Bucella is director of communication, goverreaaad civil protection
in the directorate-general for environment of thedpean Commission.

Director of continuing education at the Paris Law $hool

Xavier Delcros taught at the universities ParisdN@taris Xlll), Paris Sud (Paris
XI) et Panthéon-Sorbonne (Paris 1). He is curreditgctor of continuing
education at the Paris Law School (trainee lawyszkbol).

Xavier Delcros contributed to the report “Lamassd{27" of June, 2008) for
the parties concerning the Erasmus programs andifffeulties students face for
the recognition of their degree abroad.
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Director of the Academy of European Law (ERA)

Wolfgang Heusel studied law in Mainz and Dijon fra®76 to 1981 and passed
his first and second law state examinations in [glaim 1981 and 1985,
respectively. In 1983, he did his postgraduate tmalclegal training at the
German-Portuguese Chamber of Industry and Comniercissbon. He became
research assistant to the chair of criminal law kamd of criminal procedure in
Mainz. He also acted as a part-time representédiva lawyer between 1985 and
1989.

Wolfgang Heusel obtained a Ph. D. degree in lav witdissertation on “Soft”
International Law in 1989. He then worked as a gytmosecutor in Koblenz, as
section head in the Ministry of Justice of the &tat Rhineland-Palatinate, as
member of the civil division of the Regional CooftMainz between 1990 and
1992, and as member of the civil division of thebkemz Court of Appeal in
1995. His publications deal with criminal law angbfic international law.

Wolfgang Heusel worked part-time for the AcademyEafropean Law since
1991, and full-time since 1993 (Deputy Director &rdgramme Director of the
Academy). Since January 2000, he is Director ofttademy.

Environment law Professor at University of Nantes

Doctor in environment law, Mary Sancy is currentgsociate professor at
University of Nantes and member of the professdbadly of the degree of
continuing education on sustainable developmentJaiversity of Geneva.
During her career, Mary Sancy taught in severalopean, south and north-

W | American universities, often as an invited profegsmiversities of Limoges,

Narbonne, Cortés, Stockholm, Gainesville-USA, Rie daneriro, Québec-

== | Montréal...)

Mary Sancy is member of the European Council ofiemvnent Law, expert
judge for the environment section of the Permar@otirt of Arbitrage and
member of the International private Court of Ardiiton concerning environment.

From 1997 to 1998, Mary Sancy developed at the D@irBhment specific
trainings in environment law for judges. From 20l 2006, as program
coordinator at the United Nations Institute forifirag and Research (UNITAR),
she sets up, with the National School of Judgesn), intensive training
workshops in environment law for judges (water, twasmpact studies, legal
liability and criminal liability concerning environent law...).

In 2006, she organized a seminar in Milan with Eh@opean association of
Lawyers concerning air pollution and climate chan@arrently, Mary Sancy is
working of training projects with the “Procudoriaf the Rio de Janeiro city.
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| 3/ Documentation

» Working paper of the European Commission

Nl The EUROPEAN COMMISSION
A DIRECTORATE-GENERAL
e A ENVIRONMENT
% ~ ﬁf\" Directorate A - Communication, legal affairs and civil protection
% ENV. A - Director

WORKING PAPER

Subject: Preparation of a concluding round table fo the Conference "Courts in Europe and
Community environmental law" - Paris - 9-10 October2008

The communication from the Commission entitled "é&r&pe of results — applying Community law"

[COM(2007) 502 final] stressed at the political ééthe importance of the correct application of
Community law and insisted on the role of the nalocourts and judges in this respect. In this
context, the strengthening of cooperation betweka bhational courts and the Commission
departments is regarded as an essential step imowing the implementation of Community

environmental law

It is not necessary to recall that national judgdsy deal with the ordinary jurisdiction of Commiyni
law, are more than ever guardians of the applinati@t a level close to the citizen - of Community
law that is increasingly present in the nationghlesystems. Of course the Commission has the power
of referral to the Court of Justice, but in a gepdrical area comprising 27 Member States and nearly
500 million inhabitants, it is evident that theians of the Commission can only regulate a minute
part of the litigation relating to the applicatiohCommunity law. Therefore, we must think in terms
of partnership between the Commission and the gidgdahe respect of independence of judges.

What form could this cooperation take and what typactions should be envisaged?

First of all, we should make clear that our plares r@ot to develop a programme as if there were no
existing national-level training intended for judger as if this training did not take account of
European law. The added-value of an action at trar@unity level is indeed to encourage exchanges
between the different Member States and legalticendi, as well as between the national courts and
the Commission in order to improve a uniform impémation of community law.

This is why the approach envisaged by the Commissaeks to combine two aspects. On the one
hand, it proposes actions for providing useful iinfation to the judges (analysis of European law,
case law, case analysis), by avoiding an overlgewméc approach and encouraging practical case
studies coming from several countries. On the dtlaed, this approach encourages exchange between
judges themselves, as well as exchange betwegundtpes and the Commission in the context of these
actions. This presupposes establishing methodshwigly on the active participation of each party
concerned.

The Commission, at this stage, is not proposingpbgramme that would claim to be exhaustive, and it
is clear we are placed in the context of a co-dperapproach which will be built progressively.igh
involves including and identifying the needs expegsby the judges and adapting a programme of
cooperation and training to meet the direct antregpiirements of the magistrates.
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Nevertheless, we can outline some points hereabatonsider should be developed in the short term:

(1) Training seminars intended for an individual Member State or groupgViember States.
These seminars would be centred on specific field€ommunity environmental law (for
example, waste, nature, impact assessment) anelis €orresponding to the activities of the
courts and the judges (for example, access t@gjgtidge’s powers).

The aim of these seminars is not only to improwekinowledge of environmental Community
law among the judges, but also to encourage canbattveen judges of different nationalities.
Thus, an important part of these seminars coulthbesharing of knowledge on the way in
which Community law is implemented in different Meen States of the EU, either through
the contributions from the participants themsehasyia the trainers, who could be judges
from other Member States, for example.

(2) The development of common training modulescertain seminars could be addressed
specifically at national judges, who are trainerthieir respective Member States.

This would then involve thinking about the devel@mnof national training modules based
on a common approach. Again, this could lead usatbon the participation of judges from
other Member States in seminars designed for ttienad training centres.

(3) Workshops on the implementation of Community enviremmental law aimed at
encouraging contacts between the Commission depatsmand the national courts. The
number of participants would be limited to allowdeiranging discussions and debate. The
subjects of the workshops would be defined joiriily the Commission departments and
associations representing judges.

This would involve producing elements on a subgath as the difficulties encountered by
judges in the implementation of certain provisiohg directive, or certain subjects of a more
general nature such as the confrontation of vaijdisial practices (access to justice, judicial
control methods).

(4) Implementation of tools for exchange of informationin particular by using electronic
means (internet websites, forums). The informatggreading through the associations
representing courts and judges could be suppoRedlication of reports or articles in
specialized legal journals could be developed.

In conclusion, with prejudice of discussions whidli take place during the Conference, some themes
for the very next seminars could be proposed fersidike of discussion: technical expertise and legal
decisions, assessment of environmental damage,eswapon of damage, concept of waste in case-
law, usage of content of environmental impact assests by judges, assessment of impact of
projects in Natura 2000 sites ...

Pia BUCELLA
Chairperson of the Conclusion
roundtable
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Hubert HAENEL

Vassilios Skouris

Closing session : Hubert Haenel

and Vassilios Skouris

President of the Senate’s delegation for the Europ@ Union

Hubert Haenel graduated in law and criminology befeassing the French
Judiciary School’'s exams. After one year at theiddig of Justice and two
years at the High Council of the judiciary, Hubidetenel joined the Council
of State in 1977.

Senator since 1986, Hubert Haenel is member ofditeegn affairs, defence
and armed forces commission. He is Vice-presidéthe local government
of Alsace (French region) since 1992. He was adstriatior of the French
Railway Company (SNCF) from 1996 to February 2008.

Since 1999, Hubert Haenel is also president oBémeate’s delegation for the
European Union. He was member of the Conventiaharge of the Charter
of Fundamental Rights and member of the Conventionthe Future of

Europe. (2002-2003).

Hubert Haenel has notably publishesgljuge et le politiquevith Marie-Anne
Frison-Roche (PUF, 1998), arithraciner I'Europein collaboratio n with
Francois Sicard (Seuil, 2003).

President of the European Court of Justice

Vassilios Skouris was awarded a doctorate in comisial and
administrative law at Hamburg University in 1973&9s¢gilios Skouris taught
public law at the university of Bielefeld (Germaraf)d Thessaloniki.

In 1989 and in 1996, Vassilios Skouris was Ministeinternal Affairs in
Greece. He was director of the Centre for inteomati and European
economic law from 1997 to 2005. He is also memlib¢he Academic
Council of the European law academy (ERA) since5199

Vassilios Skouris is judge at the European Coudustice since 1990. He
was appointed President of the ECJ in 2003.

NB: TheRevue juridique de I'environnemewntll publish a special issue including the speeciied
debates of the conferend® subscription form is available at the entrance.
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